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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 


(T.D. 88-71) 


CUSTOMS REGULATIONS.AMENDMENTS CONCERNING 
REPORTING REQUIREMENTS FOR SMALL VESSELS 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
implement recent legislative changes to enhance Customs enforce- 
ment of the currency reporting and controlled substances laws and 
assist in preventing the importation of merchandise contrary to 
law. The statutory changes concern reporting requirements for indi- 
viduals and various modes of transportation, penalties, searches 
and seizures. To clarify vessel reporting requirements and to imple- 
ment new vessel reporting requirements for small vessels arriving 
in the Miami, Florida, Customs District, operators of small vessels 
arriving in that area will be required to stop at a designated report- 
ing location and, through a clearly marked Customs telephone, re- 
port their arrival before proceeding to their destination. In addition 
to the reporting requirements, the amendments also implement leg- 
islative provisions of the Act which provide for civil and criminal 
monetary penalties and for the seizure and forfeiture of convey- 
ances used to transport unmanifested merchandise or controlled 
substances as well as the merchandise thereon. 

This action is being taken as part of Customs continuing efforts to 
interdict the smuggling of controlled substances and other mer- 
chandise being introduced contrary to law into the southern Florida 
area and to enforce the currency reporting laws. These regulations 
will close a loophole in interdiction efforts concerning the signifi- 
cant number of small vessels arriving in that area carrying con- 
trolled substances, unreported monetary instruments or undeclared 
merchandise. 


EFFECTIVE DATE: Effective December 16, 1988. 
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FOR FURTHER INFORMATION CONTACT: (Operational matters) 
Glenn Ross, Office of Passenger Enforcement and Facilitation (202) 
566-5607 or (Legal matters) Larry L. Burton, Carrier Rulings 
Branch, Office of Regulations and Rulings (202) 566-5706. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Anti-Drug Abuse Act of 1986 (Pub. L. 99-570) (the Act), made 
various changes to the Tariff Act of 1930 relating to the arrival and 
reporting to Customs of persons and transportation conveyances; 
penalties; search and seizure of persons and conveyances; forfeiture 
and disposition of articles and conveyances; the Customs Forfeiture 
Fund; aviation smuggling; preclearance; and investigation matters 
such as records production, undercover Customs operations, inform- 
er compensation and the exchange of information with domestic 
and foreign Customs and law enforcement agencies. 

The reporting requirements are consolidated in § 433, Tariff Act 
of 1930, as amended (19 U.S.C. 1433), which provides, in pertinent 
part, that vessels must generally report to Customs immediately up- 
on their arrival and in such manner as the Secretary of the Treas- 
ury may prescribe by regulation. The Act: amended § 401(k), Tariff 
Act of 1930, as amended (19 U.S.C. 1401(k)), to clarify that vessels 
arriving in the U.S. after visiting a hovering vessel or a point or 
place where it has received merchandise is deemed to be arriving 
from a foreign port or place and that controlled substances are gen- 
erally to be considered as prohibited merchandise. The Act 
amended § 594, Tariff Act of 1930, as amended (19 U.S.C. 1594), re- 
lating to the seizure and forfeiture of conveyances used for the im- 
portation of prohibited merchandise, by narrowing and clarifying 
the previously existing exceptions to the seizure and forfeiture pro- 
visions in that section. This document implements the arrival, re- 
porting, and conveyance seizure and forfeiture provisions of the Act 
as to “small vessels”, as defined. Initially, the special procedures for 
reporting arrival of small vessels are being limited to arrivals with- 
in the Miami, Florida, Customs District, as defined in § 101.3(b), 
Customs Regulations (19 CFR 101.3(b)). Operators of small vessels 
arriving in the U.S. in that area will be required to stop at a small 
vessel reporting location before proceeding to their intended desti- 
nation and, through a clearly marked Customs telephone, immedi- 
ately report their arrival to Customs. The Customs officer answer- 
ing the call will ask for information such as: registration number, 
name of vessel, owner name, operator/passenger name(s), date(s) of 
birth, foreign ports or places visited, duration of stay, foreign acqui- 
sitions, and user fee decal number, if any. The Customs officer will 
then instruct the vessel operator that the vessel may proceed or 
that further action, which may include inspection/examination at 
another location, is required. The District Director of Customs at 
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Miami will retain the authority to change the reporting locations, 
their number, or location. The 14 small vessel reporting stations es- 
tablished within the Miami, Florida, Customs District by T.D. 
87-150 for small vessel arrival reporting have been expanded to 24 
in number. They are: 


Vessels entering the Miami District southern intracoastal waterway: 


A & B Marina, 700 Marina St., Key West, Florida 33040. 

Tavernier Creek Marina, P.O. Box 1000, Tavernier, Florida 33070. 

Faro Blanco Marine Resort, 1996 Overseas Highway, Marathon, Florida 33050. 
Ocean Reef Club, 31 Ocean Reef Dr., Key Largo, Florida 33037. 

Oceanside Marina, 5950 Maloney Avenue, Key West, Florida 33040. 


Vessels entering the Miami District northern intracoastal waterway: 


1. Government Cut, Phillips 66 Marina, Watson Island, 1050 MacArthur Cause- 
way, Miami, Florida 33132. 

2. Haulover Cut, Bakers Haulover Marina, 10800 Collins Ave., Miami Beach, Flor- 
ida 33154. 
Port Everglades Cut, Lauderdale Marina, 1900 S.E. 15th St., Ft. Lauderdale, 
Florida 33316. 
Hillsboro Inlet, Sands Harbor Marina/Hotel, 125 North Riverside Dr., Pompano 
Beach, Florida 33662. 
The Cove Marina, 1755 S.E. 3rd Court, Deerfield Beach, Florida 33441. 
Boynton Beach Inlet, Lake Worth Boating Center, 7848 South Federal Highway, 
Hypoloxo, Florida 33462. 
Lake Worth Inlet (AKA Palm Beach), Sailfish Marina, 98 Lake Drive, Palm 
Beach Shores, Florida 33404. 
Jupiter Inlet, Jupiter Marina, Route 1, Jupiter, Florida 33494. 
St. Lucie Inlet, Sailfish Marina, 3565 Southeast St., Stuart, Florida 33477. 
Ft. Pierce Inlet, Pelican Yacht Club, 1120 Seaway Dr., Ft. Pierce, Florida 33454. 
Sebastian Inlet, Sebastian Inlet Marina and Trading, 1580 U.S. 1, P.O. Box 
1507, Sebastian, Florida 32958 
Crandon Park Marina, 4000 Crandon Blvd.—Virginia Beach, Miami, Florida 
33149. 
Matheson Hammock Marina, 9610 Old Cutler Rd.—Matheson Hammock Park, 
Miami, Florida 33156 
Sunset Harbour Marina, 1928 Purdy Avenue, Miami Beach, Florida 33139. 
Pier 66, 2301 S.E. 17 Street, Ft. Lauderdale, Florida 33316. 
Bahia Mar, 801 Sea Breeze Blvd., Ft. Lauderdale, Florida 33316. 
Light House Point Marina, 2830 N.E. 29 Avenue, Pompano Beach, Florida 
33064. 
Riviera Beach Municipal Marina, 200 E. 13 Street, Riviera Beach, Florida 
33404. 
Delray Harbour Club Marina, 1035 South Federal Highway Delray, Beach, Flor- 
ida 33483 


The interim regulations established procedures for reporting the 
arrival of small vessels in the Miami District, see § 4.2a, Customs 
Regulations (19 CFR 4.2a). They also implemented the provisions of 
the Act which provide for civil monetary penalties for the failure to 
report arrival and additional civil monetary penalties if unmani- 
fested merchandise was on board a non-reporting vessel. The vessel 
manifest penalties of § 584, Tariff Act of 1930, as amended (19 
U.S.C. 1584), were made applicable if the merchandise on board a 
non-reporting vessel consists of controlled substances. Criminal 
monetary penalties and imprisonment were provided for if the fail- 
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ure to report arrival was intentional and if controlled substances 
were found on board the non-reporting vessel. The civil penalty in- 
cluded seizure and forfeiture provisions related to the vessel and 
the merchandise in addition to the monetary penalties. 

These regulations, it was noted, were part of Customs continuing 
effort to combat the problem of drug smuggling by vessel and to 
more specifically deal with techniques developed by drug smugglers 
utilizing small vessels for that purpose. It was also noted that Cus- 
toms would now have greater control over small vessels in the 
southern Florida area because those vessels will now be required to 
go to designated reporting locations and immediately report their 
arrival. Thus, smugglers will not be able to proceed to private docks 
and unload contraband before continuing to their intended destina- 
tion and then reporting their arrival to Customs. This was possible 
under the previously existing law and regulations which permitted 
the report of arrival to be delayed for as long as 24 hours after ar- 
rival in the U:S. 

The December 21, 1987, Federal Register notice solicited public 
comments on the new requirements. The comments received have 
been taken into consideration in formulating the final rule and are 
discussed in this document. 


ANALYSIS OF COMMENTS 


One hundred sixteen comments were rece.ved in response to the 
solicitation of comments contained in the Federal Register notice. 
The comments noted operational difficulties caused by the imple- 
mentation of the small boat reporting procedures in the Miami, 
Florida, District. 

Several commenters indicated that the facilities at the Watson Is- 
land reporting station, the only Dade County, Florida, location, 
were inadequate and that the conditions there were unsafe and 
crowded. Repairs have been made to the docking area, and the city 
of Miami has been requested to enforce the “No Wake” provision 
around the Watson Island area. In addition, reporting facilities 
have been established at three new locations—Matheson Hammock, 
Sunset Harbour and Crandon Park Marinas. 

Many commenters expressed concern about crowded conditions at 
reporting locations in the Miami and Ft. Lauderdale areas. A new 
reporting location near the entrance to Hillsboro Inlet was request- 
ed. The Customs Service has established ten additional reporting 
stations in the Miami District, with three in the Miami Area as in- 
dicated above, and two in the Ft. Lauderdale vicinity. A new report- 
ing location has been established near the entrance to Hillsboro In- 
let at the Light House Point Marina in Pompano Beach. In addi- 
tion, Customs has established a Private Marina Visa Plan in the 
Miami District. The plan allows the clientele of a private marina, 
after the marina obtains prior approval from Customs, to discharge 
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arrival reporting responsibilities, pursuant to § 4.2a, Customs Regu- 
lations (19 CFR 4.2a), at that location. This plan, along with the ad- 
ditional reporting locations, should relieve the crowded conditions 
which were the subject of these comments. 

Several commenters complained of the inconvenience of having to 
go to a specific location to report their arrival. They believed that 
they were being discriminated against and that drug smugglers still 
were not going to report under the new system. We do not agree 
with the claim of discrimination. We note that prior to the new re- 
porting requirements, private vessels had up to 24 hours to report 
their arrival. This created a large loophole in our interdiction ef- 
forts in that vessels involved in smuggling could off-load their con- 
traband at a remote location and then report to Customs. With im- 
mediate reporting, private vessels are channeled into specific loca- 
tions where they will report and possibly be subject to inspection. 
Customs, the Coast Guard, and State and local marine units will be 
in a better position to more quickly distinguish suspect and non-sus- 
pect vessels. This more efficient targeting of suspect vessels will re- 
sult in more efficient use of limited marine law enforcement re- 
sources which otherwise may be wasted on launches and boardings 
of non-suspect vessels. 

One commander stated that boaters should be permitted to utilize 
VHF radio aboard boats to report arrival. Customs disagrees with 
this proposal. We believe that such reporting scheme would 
recreate the situation that existed before the Anti-Drug Abuse Act 
of 1986 was enacted. Since section 433, Tariff Act of 1930, as 
amended by the Anti-drug Abuse Act of 1986, requires an immedi- 
ate report of arrival, and report by radio transmission can be made 
from an unfixed location at any time, Customs would be unable to 
confirm that the statutory requirement had been met. 

After consideration of all the comments received, and following 
further review of the matter, it has been determined to adopt the 
interim regulations as published. 


EXECUTIVE ORDER 12291 


Because this document does not meet the criteria for a “major 
rule” as defined in E.O. 12291, a regulatory impact analysis was not 
prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) it is certified that the amendment will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 
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DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 


List oF SUBJECTS 


19-CFR Part 4 


Cargo vessels, Coastal zone, Customs duties and inspection, Fish- 
ing vessels, Freight, Harbors, Imports, Maritime carriers, Reporting 
and recordkeeping requirements, Seamen, Vessels and Yachts. 


AMENDMENTS TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR Part 4), is amended as set 
forth below: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADE 
1. The general authority for Part 4 continues to read as follows: 
Authority: 5. U.S.C. 301, 19 U.S.C. 66, 1624, and 46 U.S.C. 3, 2103. 


2. Part 4 is amended by removing footnote 3. 
3. Section 4.2(a) is revised to read as follows: 


§ 4.2 Report of arrival of vessels. 


(a) The report of arrival required by § 433, Tariff Act of 1930, as 
amended (19 U.S.C. 1433), or as supplemented in local instruction 
by the district director and made available to interested parties by 
posting in Customs offices, publication in a newspaper of general 
circulation, and other appropriate means, shall be made by any 
means of communication to the district director or to a Customs of- 
ficer assigned to board a vessel. The Customs officer may require 
the production of any documents or papers deemed necessary for 
the proper inspection/examination of a vessel, cargo, passengers, or 
crew. 


4. Part 4 is amended by adding a new § 4.2a to read as follows: 


§4.2a ‘Small vessel reporting of arrival, Miami District. 


(a) Scope. This section imposes special requirements for the report 
of arrival from any foreign port or place by small vessels whose in- 
tended destination is at a point within the jurisdiction of the 
Miami, Florida, Customs District, as defined in § 101.3(b) of this 
chapter. The operators of vessels will be required to immediately re- 
port their arrival in the U.S., as prescribed by § 4.2(a) of this chap- 
ter, or as supplemented in local instruction issued by the district di- 
rector and made available to interested parties by posting in Cus- 
toms offices, publication in a newspaper of general circulation 
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within the Miami District, and other appropriate means, by pro- 
ceeding to locations designated by the District Director of Customs, 
Miami, Florida, prior to proceeding to their destination. The report 
will be made through a clearly marked Customs telephone. After se- 
curing some information from the person reporting, the Customs of- 
ficer responding to the report of arrival will instruct the vessel op- 
erator that the vessel may proceed or that further action, which 
may include inspection at another location, is required. 
(b) Definitions. For the purposes of this section: 


(1) “Foreign port or place” includes a hovering vessels as de- 
fined in § 401(k), Tariff Act of 1930, as amended (19 U.S.C. 
1401(k)), and any point in the Customs waters beyond the terri- 
torial sea or on the high seas at which a vessel arriving in a 
port or place in the U.S. has received merchandise. 


(2) “Small vessel” includes any vessel of less than 5 net tons, 
and any private pleasure vessel, regardless of displacement. 


(3) “Arrival of a vessel” occurs when a small vessel comes to 
rest within the waters of the Miami District, whether at anchor 
or at a dock, in any harbor or other location. 


(c) Vessels entering the southern and western portion of the Miami 
District. The operators of vessels arriving from a foreign port or 
place with an intended destination at a point south of the entrance 
to Biscayne Bay known as Broad Creek, which is north of Key Lar- 
go between Swan Key and Broad Key or that portion of the west 
coast of the State of Florida within the Miami Customs District, as 
described in § 101.3(b), of this chapter, shall immediately report 
their arrival by the use of special clearly marked Customs tele- 
phones provided for that purpose, at the Customs designated loca- 
tion in the Florida Keys nearest to their intended destination point, 
before proceeding the destination point. 

(d) Vessels entering the northern portion of the Miami District. 
The operators of vessels arriving from a foreign port or place with 
an intended destination at or north of the entrance to Biscayne Bay 
known as Broad Creek, which is north of Key Largo and between 
Swan Key and Broad Key, shall immediately report their arrival by 
the use of special clearly marked Customs telephones provided for 
that purpose, at the Customs designated location nearest the point 
at which the Biscayne Bay may be first entered or the intracoastal 
waterway is first entered through a “cut”, “channel” or “inlet”, 
before proceeding to their destination point. This provision shall ap- 
ply to vessels whose intended destination is on the Florida main- 
land or the barrier islands east of the intracoastal waterway. 

(e) Penalties. 


(1) Civil penalty. The master or person in charge of any vessel 
who fails to report arrival as required under this section is lia- 
ble for a civil penalty of $5,000 for the first violation, and 
$10,000 for each subsequent violation. Any vessel used in con- 
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nection with any such violation is subject to seizure and 
forfeiture. 


(2) Criminal penalty. In addition to the civil penalty prescribed 
for violation of this section, the master or person in charge who 
intentionally fails to report arrival as required by this section is 
liable, upon conviction, for a fine of not more than $2,000 or im- 
prisonment for 1 year, or both. If the vessel is found to have or 
to have had on board any merchandise the importation of 
which is prohibited, such individual is liable for an additional 
fine of not more than $10,000 or imprisonment for not more 
than 5 years, or both. 


(3) Additional civil penalty. If any merchandise; other than sea 
stores, is imported or brought into the U.S. aboard a vessel 
which has failed to report arrival as prescribed by this section, 
the master or person in charge shall be liable for a civil penalty 
equal to the value of the merchandise, and the merchandise 
may be seized and forfeited, unless properly entered by the im- 
porter or consignee. If any of the merchandise consists of a con- 
trolled substance listed in § 584, Tariff Act of 1930, as amended 
(19 U.S.C. 1584), the penalties prescribed in that section shall 


apply. 
WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: October 7, 1988. 
SALVATORE R. MarTOcHE, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, November 16, 1988 (53 FR 46081)] 


19 CFR Part 113 


(T.D. 88-72) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
CUSTOMS BONDS 


AGENCY: Customs Service, Department of the Treasury. 

ACTION: Final rule. 

SUMMARY: This document amends the Customs Regulations con- 
cerning various bond provisions set forth in Part 113. The changes 
are made.as a result of Customs ongoing review of the revised Cus- 


toms bond structure. One amendment relates to the bond for con- 
trol of containers and instruments of international traffic (IITs). 
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The section of the regulations relating to IITs provides that an IIT 
of U.S. origin which has not been increased in value or improved in 
condition by a process of manufacture or other means while abroad 
and which is released under that section of the regulations is not 
subject to entry filing or the payment of duty if it is diverted or oth- 
erwise withdrawn. The section of the regulations providing the 
bond conditions relating to control of containers and instruments of 
international traffic has no provision for the exemption from entry 
for a U.S. instrument which has not been increased in value or im- 
proved in condition. This document amends the bond conditions to 
incorporate this exemption and make the regulations concerning 
containers and instruments of international traffic consistent. The 
document also amends the bond conditions set forth in various sec- 
tions of the regulations to specify that the principal and surety are 
jointly and severally liable under Customs bonds. Specifying that 
the principal and surety are severally and jointly liable will avoid 
unnecessary litigation when Customs attempts to collect liquidated 
damages under a bond. 


EFFECTIVE DATE: December 15, 1988. 


FOR FURTHER INFORMATION CONTACT: William Rosoff, En- 
try Rulings Branch, (202) 566-8556. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By a final rule published in the Federal Register as T.D. 84-213, 
on October 19, 1984 (49 FR 41152), the Customs bond structure was 
extensively revised by consolidating and reducing the number of 
bond forms in use. The purpose of the revision was to simplify 
transactions between Customs and the importing public and to fa- 
cilitate establishment of an efficient computerized bound control 
system. 

A part of the foregoing involved incorporating specific bond condi- 
tions into Part 113, Customs Regulations (19 CFR Part 113), which 
established a contractual obligation on the part of the bond princi- 
pal to comply with substantive requirements of the regulations. As 
a necessary part of this scheme, the bond conditions incorporated 
specific consequences of default provisions for failure to comply 
with the substantive requirements of the regulations and bond 
provisions. 

Since then Customs has been undertaking an ongoing review of 
the revised bond structure. From this review process, it was discov- 
ered that certain clarifications in Part 113 are necessary. This docu- 
ment amends the regulations concerning two of these clarifications. 
One clarification concerns instruments of international traffic and 
the other concerns the joint and several liability of obligors of 
bonds. 
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INSTRUMENTS OF INTERNATIONAL TRAFFIC 


Section 10.41a, Customs Regulations (19 CFR 10.41a), relates to 
instruments of international traffic such as lift vans, cargo vans, 
shipping tanks, skids, pallets and similar instruments. Paragraph 
(d) of § 10.41a provides that if an instrument of foreign origin, or of 
U.S. origin which has been increased in value or improved in condi- 
tion by a process of manufacture or other means while abroad, is re- 
leased under § 10.41a and is subsequently diverted to point-to-point 
local traffic within the U.S., or is otherwise withdrawn within the 
U.S. from its use as an instrument of international traffic, it be- 
comes subject to entry and the payment of any applicable duties. 
Section 10.4la(d) also provides that an instrument of U.S. origin 
which has not been increased in value or improved in condition by a 
process of manufacture or other means while abroad and which is 
released under § 10.41a is not subject to entry filing or the payment 
of duty if it is diverted or otherwise withdrawn. 

The bond condition relating to control of containers and instru- 
ments of international traffic is found in § 113.66, Customs Regula- 
tions (19 CFR 113.66). However, no provision had been made in 
§ 113.66(a)(2) for the exemption from entry for a U.S. instrument 
which has not been increased in value or improved in condition as 
set forth in the latter part of § 10.4la(d). Accordingly, a notice was 
published in the Federal Register (51 FR 27875), on August 4, 1986, 
proposing, among other things, to amend § 113.66(a)(2) to incorpo- 
rate this exemption. 

The only comment received on the proposal concerning this sub- 
ject was a suggestion that § 113.66(a)(2) be further amended to state 
that reconditioning to restore the container to its original condition 
would not be included in the phrase “increased in value or condi- 
tion”. Customs believes this suggestion is beyond the scope of the 
proposal and would be more properly the subject of a ruling re- 
quest. As there were no other comments on this subject matter, 
Customs is amending § 113.66(a)(2) in this document as proposed. 


JOINT AND SEVERAL LIABILITY 


Also proposed in the August 4, 1986, Federal Register document 
were amendments to the bond conditions set forth in §§ 113.62(a), 
113.63(g)(1), 113.64(a), 113.64(c), 113.65(a\(3), 113.65(b), 113.66(0), 
113.67(b)(2)(),  113.68(b), 113.69, 113.70, 113.71(b), 113.72 and 
113.73(a)(2), Customs Regulations (19 CFR 113.62(a), 113.63(g)(1), 
113.64(a), 113.64(c), 113.65(a\(3), 113.65(b), 113.66(c), 113.67(b\(2)i), 
113.68(b), 113.69, 113.70, 113.71(b), 113.72, 113.73(a)(2)), to specify 
that the principal and surety are “jointly and severally” liable 
under the bond. These amendments were proposed to avoid any un- 
necessary litigation if Customs attempts to collect liquidated dam- 
ages under a bond and a party wishes to contest that the obligors 
are severally liable. Adding the language to the bond conditions will 
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minimize the chance of obligors challenging separate liability to 
Customs. No comments were received concerning this subject. Ac- 
cordingly, the above-listed sections of the regulations are amended 
as proposed. 


OTHER ProposeD AMENDMENT TO BE WITHDRAWN 


The document published in the Federal Register on August 4, 
1986, which proposed the two amendments which are being made in 
this document also proposed to establish a liquidated damage provi- 
sion in the basic importation and entry bond condition for failure to 
timely deposit estimated duties. In another document appearing in 
today’s Federal Register, Customs is withdrawing this proposal. 


EXECUTIVE OrDER 12291 


The amendments set forth in this document do not meet the crite- 
ria for a “major rule” as specified in section 1(b) of E.O. 12291. Ac- 
cordingly, no regulatory impact analysis has been prepared. 


REGULATORY FLEXIBILITY AcT 


Pursuant to the. provisions of the Regulatory Flexibility Act (5 
U.S.C. 605(b)), it is certified that the amendments will not have a 
significant impact on a substantial number of small entities. Ac- 
cordingly, they are not subject to the regulatory analysis or other 
requirements of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 


List or SusBsEcts IN 19 CFR Part 113 


Customs duties and inspection, Imports, Surety bonds. 


AMENDMENTS TO THE REGULATIONS 


Part 113, Customs Regulations (19 CFR Part 113) is amended as 
set forth below. 

1. The authority for Part 113 continues to read as follows: 19 
U.S.C. 66, 1623, 1624. 

2. Section 113.66(a) is amended by revising paragraph (a)(2) to 
read as follows: 


§ 113.66 Control of containers and instruments of interna- 
tional traffic bond conditions. 
* * * * * * * 


(a) Agreement to Enter Any Diverted Instruments of International 
Traffic. If the principal brings in and takes out of the Customs ter- 
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ritory of the United States an instrument of international traffic 
without entry and without payment of duty, as provided by the Cus- 
toms Regulations and section 332(a), Tariff Act of 1930, as amended, 
the principal agrees to: 

(1) * * * 

(2) Promptly enter the instrument unless exempt from entry; and 

* * * * * * * 

3. Sections 113.62(a), 113.63(g)(1), 113.66(c), 113.67(b)(2)(i), 
113.68(b), 113.69, 113.70, 113.71(b), 113.72, and 113.73(aX(2) are 
amended by adding a comma and “jointly and severally” after the 
word “surety” within the parenthesis. 

4. Section 113.64(a) is amended by adding “(principal and surety, 
jointly and severally)”, after the word “obligors”. 

5. Section 113.64(c) is amended by removing “(principal and sure- 
ty)” from the second sentence. 

6. Section 113.65(a\(3) and 113.65(b) are amended by removing 
“agrees” and inserting in its place, “and surety, jointly and several- 
ly agree”. 

Micuae. H. Lane, 
Acting Commissioner of Customs. 
Approved: October 18, 1988. 
JOHN P. SIMPSON, 


Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 15, 1988 (53 FR 45901)] 


(T.D. 88-73) 
FOREIGN CURRENCIES 


Daly Rates ror CountriEs Not ON QUARTERLY List FOR OcToBER 1988 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 
others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Holiday: Monday, October 10, 1988. 


Greece drachma: 
October 3, 1988 
October 4, 1988 
October 5, 1988 
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ForEIGN CurRENCIES—Daily rates for countries not on quarterly list 
for October 1988 (continued): 


Greece drachma (continued): 
October 6, 1988 
October 7, 1988 
October 11, 1988 
October 12, 1988 
October 13, 1988 
October 14, 1988 
October 17, 1988 
October 18, 1988 
October 19, 1988 
October 20, 1988 
October 21, 1988 
October 24, 1988 
October 25, 1988 
October 26, 1988 
October 27, 1988 
October 28, 1988 
October 31, 1988 


South Korea won: 
October 3, 1988 
October 4, 1988 
October 5, 1988 
October 6, 1988 
October 7, 1988 
October 11, 1988 
October 12, 1988 
October 13, 1988 
October 14, 1988 
October 17, 1988 
October 18, 1988 
October 19, 1988 
October 20, 1988 
October 21, 1988 
October 24-26, 1988 
October 27, 1988 
October 28, 1988 
October 31, 1988 


Taiwan N.T. dollar: 
October 3, 1988 $0.034507 
October 4, 1988 .034507 
October 5, 1988 .034507 
October 6, 1988 .034507 
October 7, 1988 .034507 
October 11, 1988 .034495 
October 12, 1988 .034495 
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ForeIcn CurrENcIES—Daily rates for countries not on quarterly list 
for October 1988 (continued): 


Taiwan N.T. dollar (continued): 
October 13, 1988 $0.034507 
October 14, 1988 034542 
October 17, 1988 
October 18, 1988 
October 19, 1988 
October 20, 1988 
October 21, 1988 
October 24, 1988 
October 25, 1988 
October 26, 1988 
October 27, 1988 
October 28, 1988 
October 31, 1988 


(LIQ-03-01 S:NISD CIE) 


Dated: November 2, 1988. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 88-74) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FOR OcToBER 1988 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 87-64 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Holiday: Monday, October 10, 1988: 
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Australia doilar: 
October 26, 1988 


Japan yen: 
October 18, 
October 21, 
October 24, 
October 25, 
October 26, 
October 27, 
October 28, 
October 31, 1988 


Switzerland franc: 
October 27, 1988 
October 28, 1988 


(LIQ-03-01 S:NISD CIE) 
Dated: November 2, 1988. 


ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


ERRATUM 


(T.D. 88-44) 
SYNOPSES OF DRAWBACK DECISIONS 


In Customs BuLLeTin, Vol 22, No. 32, dated August 10, 1988, in T.D. 
88-44(A), on page 4, add the following line after “Rate forwarded to 
RC of Customs: New Orleans, January 3, 1983”: 


Revokes: T.D. 81-241-A 








U.S. Customs Service 


General Notices 


19 CFR Part 113 


WITHDRAWAL OF PROPOSED AMENDMENT TO CUSTOMS 
REGULATIONS RELATING TO LIQUIDATED DAMAGES 
PROVISION FOR FAILURE TO TIMELY DEPOSIT ESTIMAT- 
ED DUTIES 


AGENCY: Customs Service, Department of the Treasury. 
ACTION: Notice of withdrawal. 


SUMMARY: This document withdraws a proposed amendment to 
the Customs Regulations which would have established a liquidated 
damage provision in the basic importation and entry bond condition 
for failure to timely deposit estimated duties. The proposal was 
made in a Federal Register document published on August 4, 1986. 
After analysis of comments and further review, Customs has deter- 
mined that the proposal is not necessary as there are other proce- 
dures to deal with non-timely deposit of estimated duties. Customs 
has concluded that the proposal would result in voluminous 
paperwork for Customs with minimal return. 


WITHDRAWAL DATE: Effective November 15, 1988. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Pen- 
alties Branch (202) 566-5746. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 4, 1986, Customs published a document in the Federal 
Register (51 FR 27875), proposing several amendments to the Cus- 
toms Regulations relating to the bond provisions in Part 113 (19 
CFR Part 113). One amendment Customs proposed in that docu- 
ment was to indicate in the bond conditions relating to the control 
of containers and instruments of international traffic that an in- 
strument of international traffic of U.S. origin which has not been 
increased in value or improved in condition by a process of manu- 
facture or other means while abroad is not subject to entry filing or 
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the payment of duty if it is diverted or otherwise withdrawn. Other 
amendments proposed in that document related to specifying that 
the principal and surety are jointly and severally liable under Cus- 
toms bonds. These proposals are being adopted by Customs in an- 
other document published in today’s Federal Register. 

The August 4, 1986, document also proposed to establish a liqui- 
dated damage provision in the basic importation and entry bond 
condition for failure to timely deposit estimated duties. It was pro- 
posed that such a provision would be set forth in § 113.62, Customs 
Regulations (19 CFR 113.62). After analysis of the comments re- 
ceived on this subject and further review, Customs has concluded 
that it should not proceed with this proposal. 

All comments Customs reviewed on this subject were opposed to 
the proposal. Further, Customs has determined that there are other 
procedures it can pursue to enforce the timely deposit of estimated 
duties. Customs also determined that the proposal would result in 
voluminous paperwork for Customs with minimal return. 

In accordance with the above, Customs is withdrawing the propos- 
al published in the Federal Register on August 4, 1986, to amend 
§ 113.62, Customs Regulations to provide a liquidated damages pro- 
vision for failure to deposit estimated duties and taxes in a timely 
manner. 


MicuHaeEt H. Lane, 
Acting Commissioner of Customs. 
Approved: October 18, 1988. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 15, 1988 (53 FR 45917)] 


WITHDRAWAL OF PROPOSED INTERPRETIVE RULE RELAT- 
ING TO CLASSIFICATION OF MOTOR VEHICLES AS AUTO- 
MOBILE TRUCKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of withdrawal. 


SUMMARY: This document withdraws a notice that Customs pub- 
lished in the Federal Register on June 1, 1988 (53 FR 19933), stat- 
ing that it was reviewing the criteria it considers in determining 
the classification of certain motor vehicles as “automobile trucks” 
under item 692.02, Tariff Schedules of the United States (TSUS). 
The recently enacted Omnibus Trade and Competitiveness Act of 
1988 provides that the Harmonized Tariff Schedule of the United 
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States (HTS), a new tariff nomenclature, will replace the TSUS on 
January 1, 1989. As the TSUS will not be applied for entries made 
after Janury 1, 1989, review of the criteria for prospective classifica- 
tion of motor vehicles under provisions of the TSUS is no longer 
necessary. 


EFFECTIVE DATE: Withdrawal effective November 17, 1988. 


FOR FURTHER INFORMATION CONTACT: John L. Valentine, 
Commercial Rulings Division (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Tariff Schedules of the United States (TSUS) (19 U.S.C. 
1202), provide in Subpart B, part 6, schedule 6, for the classification 
and rate of duty for motor vehicles imported into the U.S. Automo- 
bile trucks valued at $1,000 or more are classified in item 692.02, 
TSUS, and pursuant to a temporary rate increase under item 
945.69, TSUS, are dutiable at 25 percent ad valorem. Motor vehicles 
for the transport of persons or articles, other than motor buses 
(item 692.04), and trucks specifically described in item 692.02, 
TSUS, are classified in item 692.10, TSUS, and are dutiable at 2.5 
percent ad valorem. 

On June 1, 1988, Customs published a document in the Federal 
Register (53 FR 19933), stating that it was reviewing the criteria it 
used in classifying certain motor vehicles as “automobile trucks” in 
item 692.02, TSUS, and that it was seeking comments on its review 
of the criteria. 

On August 23, 1988, the Omnibus Trade and Competitiveness Act 
of 1988 (Pub. L. 100-418), was enacted. This act provides for a new 
tariff nomenclature, the Harmonized Tariff Schedule of the United 
States (HTS), which becomes effective on January 1, 1989. In gener- 
al, the relevant HTS headings are 8703 and 8704. Heading 8703 
provides for “Motor cars and other motor vehicles principally 
designed for the transport of persons (other than those of heading 
8702), including station wagons and racing cars;” heading 8704 pro- 
vides for “Motor vehicles for the transport of goods.” All entries of 
vehicles on or after January 1, 1989, will be made under the appro- 
priate HTS subheading. 

The tariff nomenclature under the HTS is different from the 
TSUS nomenclature and will be interpreted according to all rele- 
vant rules of interpretation, legal notes, and if necessary, any rele- 
vant legislative history. 

Because Customs will be addressing the classification of all motor 
vehicles under the HTS, rather than the TSUS, after January 1, 
1989, review of the criteria Customs should use in the future in 
classifying certain motor vehicles under the provisions of the TSUS 
is no longer necessary. 
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In accordance with the above, no further action is necessary on 
the TSUS classification issue raised in the Customs notice of June 
1, 1988. 


Dated: November 14, 1988. 


WILLIAM VON Raa, 
Commissioner of Customs. 


[Published in the Federal Register, November 17, 1988 (53 FR 46474)] 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 101 


PROPOSED CUSTOMS REGULATIONS AMENDMENT RELAT- 
ING TO THE CUSTOMS SERVICE FIELD ORGANIZA- 
TION—HOUSTON—GALVESTON, LAREDO, DALLAS/FORT 
WORTH, PORT ARTHUR, TEXAS 


AGENCY: U.S. Customs Service. 
ACTION: Proposed rule, solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations governing the Customs field organization by changing the 
boundaries of the Houston-Galveston, Laredo, Dallas/Forth Worth, 
and Port Arthur Districts, which lie within the Southwest Region. 
The purpose of the changes is to place all of the Texas interior ports 
within the Dallas/Fort Worth District; to move supervision of the 
port of San Antonio, Texas, and the user-fee airport at Midland, 
Texas, from the Laredo District to the Dallas/Fort Worth District; 
and to make minor alterations to the Port Arthur and Houston-Gal- 
veston Districts for simplification of administrative functions. 
Under these proposed changes, ports with similar types of opera- 
tions will be situated in the same districts. The public and import- 
ers will thereby be better served and Customs personnel and re- 
sources more efficiently used. 


DATE: Comments must be received on or before January 17, 1989. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, USS. 
Customs Service, Room 2119, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20029. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office 
of Workforce Effectiveness and Development, Office of Inspection 
and Control, U.S. Customs Service (202) 566-9425. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities and resources, and to provide better service to 
carriers, importers and the public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by realigning the 
boundaries of several districts in the Southwest Region. This will 
place all of the current Texas interior ports of entry within the Dal- 
las/Fort Worth District. It will move supervision of the port of San 
Antonio, Texas, and the user-fee airport at Midland, Texas, from 
the Laredo District to the Dallas/Fort Worth District. San Antonio, 
and inland port/airport operation, is functionally similar to the 
Dallas/Fort Worth operation and is more easily accessible to the 
Dallas/Fort Worth District than it is to the Laredo District due to 
better air transportation. The user-fee operations at Midland will 
have more in common with Dallas/Fort Worth’s ports than with 
Laredo’s. User fee airports are those which, while not qualifying for 
designation as an international or landing rights airport, have been 
approved by the Commissioner to receive the services of Customs of- 
ficers for processing aircraft entering the U.S. With this proposed 
change, Laredo will have supervision of functionally similar border 
ports. These ports are sufficiently large and spread out over such a 


large geographical area as to require the full attention of the dis- 
trict director. Other alterations in boundaries are minor and for the 
purpose of simplification of administrative functions. 

The proposed revised district boundaries are as follows: 


Houston-GALVESTON DISTRICT 


That part of the State of Texas south of 32 degrees north latitude, 
east of 97 degrees west longitude, and west of the Neches River ex- 
cept Jefferson County; and the territory included in the port limits 
of Corpus Christi, Texas. Ports would include: Houston-Galveston, 
Corpus Christi, Port Lavaca-Point Comfort, and Freeport (all in 
Texas). 

Note: The only changes are to transfer to the Port Arthur District 
a narrow strip east of the Neches River running along 32 degrees 
north latitude and to transfer from the Port Arthur District a small 
portion of Chambers County. This simplifies the boundaries of both 
districts. 


LAREDO DistRIcT 


That part of the State of Texas east of the Pecos River, south of 
31 degrees north latitude and west of 99 degrees west longitude and 
that part of the State of Texas south of 28 degrees 30 minutes north 
latitude and west of 97 degrees west longitude, except the territory 
within the port limits of Corpus Christi, Texas. Ports would include: 
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Laredo, Brownsville, Del Rio, Eagle Pass, Hidalgo, Progresso, Rio 
Grande City, and Roma (all in Texas). 


Da.ias/Fort Wortu District 


The State of Oklahoma; that part of the State of Texas north of 
32 degrees north latitude; that part of the State of Texas which is 
north of 28 degrees 30 minutes north latitude and between 97 and 
99 degrees west longitude; and that part of the State of Texas which 
is north of 31 degrees north latitude and between the Pecos River 
and 99 degrees west longitude. Ports would include: Dallas/Fort 
Worth, San Antonio, Amarillo, Austin and Lubbock, all in Texas; 
and Oklahoma City and Tulsa in Oklahoma. 


Port ARTHUR DistTRICT 


That part of the State of Texas south of 32 degrees north latitude 
and east of the Neches River; and the territory included in Jeffer- 
son County. Ports would include the consolidated port of Beaumont, 
Orange, Port Arthur and Sabine, Texas. 

Note: The only changes are to raise the northern boundary to 32 
degrees and to include all of Chambers County in the Houston-Gal- 
veston District. This simplifies boundaries for both districts. No 
ports are affected. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m., at the Regulations and Disclosure 
Law Branch, Room 2119, U.S. Customs Service Headquarters, 1301 
Constitution Avenue, N.W., Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by § 1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
No. 10289, September 17, 1951 (3 CFR 1949-1953 Comp. Ch. ID and 
pursuant to authority provided by Treasury Department. Order No. 
101-5, dated February 17, 1987 (52 FR 6282). 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY AcT 


Because this document relates to agency organization it is not 
subject to E.O. 12291. Accordingly, a regulatory impact analysis and 
the review prescribed by that E.O. are not required. For the same 
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reason, this document is not subject to the Regulatory Flexibility 
Act (5 U.S.C.:601 et seq.). 

Customs: routinely makes adjustments to its field organization 
throughout the U.S: to accommodate the volume of Customs-related 
activity in various parts of the country and to facilitate internal op- 
erational controls. Although the proposal may have a limited effect 
upon some small entities in the areas affected, it is not expected. to 
be significant because adjusting the field organization in other ar- 
eas has not had a significant economic’ impact upon a substantial 
number of small entities to the extent contemplated by the Act. Nor 

is it expected to impose, or otherwise cause, a significant increase in 
the reporting, recordkeeping, or other compliance burdens on a sub- 
stantial number of small entities. 


DraFTING INFORMATION 


: The principal author of this document was Peter T. Lynch, Regu- 
lations and’ Disclosure Law Branch, Office of Regulations and Rul- 
ings; U.S. Customs Service. However, personnel from other offices 
participated in its development. 
List or SuBJEcTs IN 19 CFR Part 101 

Customs Duties and inspection, Exports, Imports, es 

and functions (Government agencies). 
PROPOSED AMENDMENTS 

It is proposed to amend § 101.3, Customs Regulations (19 CFR 

101.3), as set forth below: 


PART 101—[AMENDED] 


1. The authority citation for Part 101 would continue to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1, 66, 1202 (Gen Hdnote. 11), 
1624; Reorganization Plan 1 of 1965; 3 CFR 1965 Supp. 


§ 101.3. [Amended] 


2. It is proposed-to amend the list of Customs regions, districts 
and ports of entry in § 101.3(b) in the following manner: 

a. In the South West Region under the column headed “Area”, di- 
rectly opposite “Houston-Galveston, Texas” the description would 
be revised to read as follows: That part of the State of Texas south 
of 32 degrees north latitude, east of 97 degrees west longitude, and 
west of the Neches River except Jefferson County; and the territory 
included in the port limits of Corpus Christi, Texas.” 

b. In the South West Region under the column headed “Area”, di- 
rectly opposite “Laredo, Texas” the description would be revised to 
read as follows: “That part of the State of Texas east of the Pecos 
River, south of 31 degrees north latitude and -west of 99 degrees 
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west longitude and that part of the State of Texas south of 28 de- 
grees 30 minutes north latitude and west of 97 degrees west longi- 
tude, except the territory within the port limits of Corpus Christi, 
Texas.” Under the column headed “Ports of entry”, the listing of 
San Antonio would be deleted. 

c. In the South West Region under the column headed “Area”, di- 
rectly opposite “Dallas/Forth Worth, Texas” the description would 
be revised to read as follows: “The State of Oklahoma; that part of 
the State of Texas north of 32 degrees North latitude; that part of 
the State of Texas which is north of 28 degrees 30 minutes north 
latitude and between 97 and 99 degrees west longitude; and that 
part of the State of Texas which is north of 31 degrees north lati- 
tude and between the Pecos River and 99 degrees west longitude. 
Under the column headed “Ports of entry”, the port of San Antonio 
is added. 

d. In the South West Region under the column headed “Area”, di- 
rectly opposite “Port Arthur, Texas” the description would be re- 
vised to read as follows: That part of the State of Texas south of 32 
degrees north latitude and east of the Neches River; and the territo- 
ry included in Jefferson County”. 

MicuaeEt H. Lane, 
Acting Commissioner of Customs. 
Approved: October 5, 1988. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


(Published in the Federal Register, November 18, 1988 (53 FR 46623)] 


19 CFR Part 152 


APPLICATION OF CRITERIA UTILIZED IN DETERMINING 
THE ELIGIBILITY OF PLANETARIA FOR DUTY-FREE AD- 
MISSION UNDER ITEM 862.10, TARRIFF SCHEDULES OF 
THE UNITED STATES (TSUS) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule: solicitation of comments. 


SUMMARY: Under item 862.10, Tarriff Schedules of the United 
States (TSUS) (19 U.S.C. 1202), articles may be imported free of du- 
ty under bond for permanent exhibition by nonprofit institutions es- 
tablished to encourage science or education. Under Customs estab- 
lished criteria for determining the eligibility of merchandise for du- 
ty-free entry under this TSUS item, demonstration was considered 
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necessary for planetaria to be fully and effectively exhibited. This 
conclusion has not been applied to other articles. Accordingly, Cus- 
toms proposes to align its application of the criteria in the case of 
planetaria to its application of the same criteria to other articles for 
which duty-free entry under bond is sought in accordance with the 
provisions of item 862.10, TSUS. It is anticipated that some plane- 
taria which heretofore would have qualified for duty-free entry will 
not longer qualify therefor, but will be subject to duty at varying 
rates, depending on the tariff item number in the TSUS under 
which each article will be classifiable. 

This document invites public comment with respect to the Cus- 
toms proposed action. 


DATE: Comments must be received on or before January 17, 1989. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229 (202) 566-8237. 


FOR FURTHER INFORMATION CONTACT: Kenneth Paley, En- 
try Rulings Branch, (202) 566-5856. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Item 862.10, Tariff Schedules of the United States (TSUS) (19 
U.S.C. 1202), provides for the duty-free entry of articles for perma- 
nent exhibition under bond when they are imported by certain 
types of organizations or for any State or municipal corporation for 
exhibition. Headnote 1 of Part 5B, Schedule 8, TSUS, which covers 
articles for permanent exhibition under bond, including item 
862.10, TSUS, states that the provisions therein “do not apply to ar- 
ticles intended for sale or for any purpose other than exhibition or 
erecting a public monument * * *” The subject provision essentially 
replicates provisions dealing with the duty-free entry for exhibition 
of works of art and similar articles which have appeared in tariff 
acts at least as far back as 1897 (paragraph 702, Tariff Act of 1987). 
These provisions have dealt with items that, normally, were only 
viewed and did not have moving parts. Over the years criteria 
evolved which Customs has utilized to determine the eligibility of 
merchandise for duty-free entry under item 862.10, TSUS. These 
criteria, detailed in Treasury Decision (T.D.) 78-420 (file 055134), 
published in 12 Cust. Bull. 929, provide: (1) that the article must be 
imported for exhibition itself—an educational use of it can only be 
incidental; (2) the article must be imported by the qualifying insti- 
tution or its agent; (3) admission can only be charged to defray ex- 
penses and the article cannot be used in connection with a commer- 
cial venture. Although these criteria have been applied in all cases, 
it appears that they have not been applied in the same way. The 
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multiple daily use of planetaria, for example, has been considered 
as part of exhibition because it was felt that demonstration was nec- 
essary for full and effective exhibition. This conclusion has not been 
applied to other articles. For example, a concert organ to be in- 
stalled in a music hall was considered as a musical instrument and 
primarily utilitarian rather than an exhibition object. The reasons 
for the historical distinction between planetaria and other articles 
which are imported for permanent exhibition under bond and for 
which duty-free status is claimed is uncertain. It, however, seems to 
date back to a time when there were no U.S. manufacturers of plan- 
etaria and when the facilities housing such equipment, sometimes 
donated to the public by philanthropists, were in the nature of gov- 
ernmental culture centers. We recently had occasion to review the 
application of the above-noted criteria in connection with a request 
for the duty-free entry of a planetarium projector for a university 
and an inquiry which noted that planetaria are usually purchased 
for the purpose of making presentations rather than serving as an 
exhibit to be viewed. Also, the institutions importing planetaria and 
seeking duty-free entry, often educational institutions, appear to be 
using these planetaria primarily for research, teaching, testing or 
classroom study which is the reason for the existence of these insti- 
tutions. It appears that persons attending a demonstration of these 
articles or presentations utilizing them have come to view the pic- 
tures, images, lights, sounds, etc., produced by the articles rather 
than the articles themselves. While the articles may be viewed dur- 
ing such presentations or demonstrations, it is not the purpose for 
which the articles were obtained by the institution or the reason 
the persons have attended such presentations or demonstrations. 
We have, as previously discussed, noted that the utilization of other 
articles which have a utilitarian purpose, e.g., a concert organ to be 
installed in a music hall for presentations or demonstrations, have 
been considered as being primarily imported for such utilitarian 
purpose even though the article is subject to viewing. We have con- 
cluded that the criteria in T.D. 78-420 should be applied in the 
same manner to all articles for which duty-free entry is sought 
under item 862.10, TSUS. 


ProposeD ACTION 


Customs will apply the criteria presented in T.D. 78-420 in a uni- 
form manner. Planetaria which are to be utilized for the making of 
presentations or demonstrations will normally be considered as be- 
ing imported for that purpose. The observation of the planetaria, in 
connection with these presentations or demonstrations, will be con- 
sidered as being incidental to the purpose for which they are im- 
ported. Such position, while resulting from the application of the 
criteria in T.D. 78-420 in the same manner they are applied to oth- 
er articles, could produce a result contrary to the substantive find- 
ing in the Treasury Decision. That decision considered extensive use 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 48, NOVEMBER 30, 1988 


to be incidental to the observation of the technical part of a plane- 
tarium film projection system. This change regarding the applica- 
tion of the criteria in T.D. 78-420 could result in the disqualifica- 
tion of planetaria, which are primarily used for the making of 
presentations or demonstrations, from the duty-free treatment 
under item 862.10, TSUS, that they have heretofore received. 


CoMMENTS 


Before making a determination of this matter, Customs will con- 
sider any written comments timely submitted. Comments submitted 
will be available for public inspection in accordance with the Free- 
dom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11, Customs Regulations (19 
CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. on normal business 
days, at the Regulations and Disclosure Law Branch, Room 2119, 
U.S. Customs Service Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 

WILLIAM VON Raa, 
Commissioner of Customs. 
Approved: October 7, 1988. 
SALVATORE R. MarTOcHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 18, 1988 (53 FR 46625)] 


19 CFR Part 152 


DUTIABILITY OF QUOTA CHARGES 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Pursuant to certain bilateral trade agreements, a for- 
eign country may voluntarily restrict the amount of a specified 
merchandise that is allows to be exported from that country. One of 
the means of controlling the export of that merchandise is by re- 
quiring that an export licence, visa, or other quota document be ob- 
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tained for the exportation. The charge paid to obtain the license, vi- 
sa or document is known as a quota charge. 

In order-to properly assess duty on imported merchandise, the 
value of the merchandise must be determined by Customs. General- 
ly, the customs value of imported merchandise is the transaction 
value, which is the price actually paid or payable for imported mer- 
chandise that is sold for exportation to the U.S. Currently, when 
Customs determines the value of imported merchandise, it distin- 
guishes between quota charges which are paid by the buyer to the 
seller of the merchandise and those paid by the buyer to a party un- 
related to the foreign seller. If paid by the buyer to the seller, Cus- 
toms considers the quota charges part of the transaction value and 
accordingly, dutiable. If paid to an unrelated party, Customs has 
not considered the quota charges dutiable. 

This document proposes that all quota charges paid as a prerequi- 
site to the exportation of foreign merchandise to the U.S. will be du- 
tiable, regardless of to whom they are paid. They will be considered 
part of the transaction value. This change is proposed as a result of 
Customs recent examination of “quota charge” transactions re- 
vealing that payments for quota charges are directly linked to the 
price actually paid or payable for imported merchandise. 


DATE: Comments must be received on or before January 17, 1989. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations Control Branch, Room 2324, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Thomas L. Lobred, 
Classification and Value Division (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


U.S. Customs officers are required by law to appraise imported 
merchandise to determine its value. Duty rates are usually assessed 
on the value of the merchandise. The valuation provisions of the 
Tariff Act of 1930 are found in § 402 (19 U.S.C. 1401a), as amended 
by § 201, Trade Agreements Act of 1979 (Pub. L. 96-39). Sections 
152.100 et seg., Customs Regulations (19 CFR 152.100 et seq.), set 
forth the regulations governing the appraisement and valuation of 
merchandise. 

Generally, pursuant to 19 U.S.C. 1401a, the customs value of im- 
ported merchandise is the transaction value. Pursuant to 19 U.S.C. 
1401a(b), transaction value is the price actually paid or payable for 
imported merchandise when it is sold for exportation to the US., 
plus certain additions not relevant here. Pursuant to § 152.103, Cus- 
toms Regulations (19 CFR 152.103), the price actually paid or paya- 
ble will be considered without regard to its method of derivation. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 48, NOVEMBER 30, 1988 


Among other things, transaction value may be the result of dis- 
counts, increases, or negotiations. The “price actually paid or paya- 
ble” is defined in § 152.102(f), Customs Regulations (19 CFR 
152.102(f)), as the total payment (whether direct or indirect, and ex- 
clusive of any charges, costs, or expenses incurred for transporta- 
tion, insurance, and related services incident to the international 
shipment of the merchandise from the country of exportation to the 
place of importation in the U.S.) made, or to be made, for imported 
merchandise by the buyer to, or for the benefit of, the seller. 


Quotas 


A quota is a control set on the amount of certain merchandise 
that is either allowed to be imported into the U.S. or exported from 
another country to the U.S. for a certain period of time so that a do- 
mestic interest can be protected. Import quotas are generally estab- 
lished by legislation, by international agreements implemented 
through directives and by proclamations issued under the authority 
contained in specific legislation. Quotas on the amount of merchan- 
dise permitted to be exported from a specific foreign country to the 
U.S. -ve usually negotiated under bilateral or multilateral agree- 
ments between the U.S. and other countries. 

A prime example of a trade agreement leading to a foreign coun- 
try restricting its exportations is the Arrangement Regarding Inter- 
national Trade in Textiles, known as the Multi-Fiber Arrangement 
(MFA). Section 204, Agricultural Act of 1956 (7 U.S.C. 1854), autho- 
rizes the President to negotiate agreements with other countries to 
limit their exports of “any agricultural commodity or product man- 
ufactured therefrom or textiles or textile products” and to limit 
U.S. importation of such articles. Under the authority of 7 U.S.C. 
1854, the U.S. is a party to the MFA. According to this trade agree- 
ment, the governments of textile supplier countries have agreed 
with the U.S. to control the exportation of textiles and apparel from 
those countries. If imports of a particular textile product from a 
participating exporting country are causing a market disruption in 
the U.S., the U.S. may suggest to the exporting country that a re- 
straint level be set for the particular product by that country. If a 
bilateral agreement is not worked out within a certain time frame, 
the U.S. may then take unilateral action by establishing an import 
quota for that: product. 

Pursuant to the MFA, bilaterial agreements with various export- 
ing countries have been entered into by the U.S., providing for a 
limitation or voluntary restraint by the foreign country on the 
amount of exports of specified categories of textile products for spec- 
ified periods. 

A variety of procedures have been instituted by foreign countries 
to restrain the level of their exports. 
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Some bilateral agreements provide that specific merchandise 
from a specific exporting country will not be permitted entry into 
the U.S. unless accompanied by a visa from the exporting country. 
Other procedures involve the exporting country requiring the seller 
to obtain an export license or a quota document before the mer- 
chandise can be exported. 

Sometimes, the exporting country grants the export licenses, 
visas, or quota documents without charge on a first come-first serve 
basis until the voluntary restraint level is met. In other instances, 
it merely allocates quotas on the basis of past performance (prior 
year’s production), or the exporting country sells the export license, 
visa, or quota document to various manufacturers, middlemen, and/ 
or importers. 

In some situations, the exporting country only allows the produc- 
er of the specified merchandise to whom the quota was allocated by 
issuance of an export license, visa or quota document to export the 
merchandise. In other cases, the exporting country permits the pro- 
ducer to transfer or resell his quota allocation in total or in part to 
another producer of the specified merchandise. In yet other cases, 
the exporting country may not require that the person/company to 
whom quota is allocated be a producer of that commodity. In this 
situation, that person/company obviously resells the quota alloca- 
tion to another party. 


Quota CHARGES 


The charge paid to obtain an export license, visa, or any kind of 
quota document entitling specified merchandise to be - exported 
when a limitation on exports for that commodity has been set is 
called a “quota charge”. A quota charge is, in effect, a charge for 
the privilege of exporting the specified merchandise to the U'S. 


Customs CurRENT PRACTICE 


In determining the transaction value of merchandise imported in- 
to the U.S. from foreign countries that have export controls on mer- 
chandise which result in the payment of a quota charge by a pro- 
ducer, shipper or seller, Customs has held that such charges are du- 
tiable as part of the “price actually paid or payable for merchandise 
when sold for exportation to the United States,” if the charges are 
included as part of the price for the merchandise paid by the buyer 
to the seller. However, quota charges have not been considered part 
of “the price actually paid or payable” and, therefore, not consid- 
ered dutiable, when such merchandise has been bought by a buyer 
from one seller while the quota charge is paid by the same buyer to 
someone unrelated to the seller. See, for example, ORR ruling letter 
542169 dated September 18, 1980 (TAA #6) and ORR ruling letter 
542150 dated January 6, 1981 (TAA #14). Customs rationale for 
this view has been that monies paid for quota charges directly to 
the seller by the buyer are part of the “price actually paid or paya- 
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ble” for the merchandise, but monies paid for quota charges by the 
buyer to an unrelated party to the seller are not paid for the 
merchandise. 


REASONS FOR PRoPposED CHANGE 


Customs’ experience leads it to conclude that payments for quota 
charges are directly linked to the payments made for imported mer- 
chandise. Where quota status is a condition of export, and the im- 
porter cannot complete the transaction without obtaining quota, a 
transaction which does not include quota charges does not reflect 
the complete price of a sale for export to the United States within 
the meaning of transaction value under 19 U.S.C. 1401a(b).. There- 
fore, payments for quota charges are part of “the price actually 
paid or payable when sold for export to the United States” and 
should be considered part of the transaction value. This conclusion 
is reflected in the three following situations: 

(1) Where the seller obtains quota, and includes the cost of ob- 
taining it in the sales price paid by the buyer, the cost of quota is 
part of the price actually paid when the merchandise is sold for 
export. 

(2) Where the seller obtains quota on behalf of the buyer, and the 
buyer makes a separate payment to the quota holder for the cost of 
quota, the cost of obtaining quota, combined with the cost of 


purchasing the merchandise, constitutes the price when sold for 
export. 

(3) Where the buyer independently obtains its own quota from a 
party unrelated to either the buyer or the seller, the cost of ob- 
taining quota, combined with the cost of purchasing the merchan- 
dise, constitutes the price actually paid when sold for export. 


Proposep ACTION 


In accordance with this reasoning, Customs is proposing that quo- 
ta charges necessary to export merchandise be included as part of 
“the price actually paid or payable when sold for exportation to the 
United States,” regardless of which party initially pays the quota 
charge. Accordingly, it is proposed that all payments of quota 
charges be considered as part of the transaction value of the mer- 
chandise and therefore dutiable. 

If this proposed interpretive rule is adopted, all prior Customs 
rulings which exempted from transaction value quota charges paid 
as a prerequisite to the exportation of merchandise from foreign 
countries would be revoked, to the extent that they are inconsistent 
with this rule. Each of the recipients of those rulings would be noti- 
fied of Customs reversal of its position pursuant to section 177.9(d), 
Customs Regulations (19 CFR 177.9(d)). 

In making this proposal, Customs has taken note of previous 
Court cases, such as Panation Trade Co. v. United States; 54 Cust. 
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Ct. 758, A.R.D. 181 (1965), and Sternfold v. United States, 12 Cust. 
Ct. App. 172, T.D. 40065 (1924), which have held certain export tax- 
es or charges paid to a foreign government not to be part of dutiable 
value in a sale for export. However, these cases were so inherently 
tied to the concept of export value that they are not relevant to the 
issue of whether quota charges should be deemed to be dutiable for 
purposes of transaction value. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2324, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, U.S. Customs Service. However, -per- 
sonnel from other offices participated in its development. 


MicHact H. ‘Lane, 
Acting Commissioner of Customs. 
Approved: September 26, 1988. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 18, 1988 (53 FR 46626)] 








U.S. Court of Appeals for the 
Federal Circuit 


ERRATA 
(Appeal No. 87-1414) 


Unrtep States oF AMERICA, PLAINTIFF-APPELLEE v. UTEX INTERNATIONAL 
INC., DEFENDANT, AND SENTRY INSURANCE Co., DEFENDANT-APPELLANT 


Please make the following corrections to Appeal No. 87-1414, 
published in the Customs BuLLeTin, Vol. 22, No. 39, dated September 
28, 1988: 

Page 3, line 32, and page 6, line 36, and page 7, lines 38 and 40, 
change all references to “§ 114” to read “§ 141”. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-141) 
DiciraL EquipMENT CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-11-01584 


Before Watson, Judge. 
{Judgment for plaintiff.] 


Power supply units for computers contained a number of important functions 
which were not merely incidental to the function of changing AC current to DC cur- 
rent. The classification as “rectifiers or rectifying apparatus” was therefore inade- 
quate and classification should have been as parts of automatic data-processing 
machines. 


(Decided October 18, 1988) 

Baker & McKenzie (William D. Outman, II and Thomas Peele of counsel), Edward 
F. Juliano, House Counsel for Digital Equipment Corporation, for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Saul Davis, Commercial Litigation Branch) 
for defendant. 

Stephen S. Spraitzar and George R. Tuttle for amicus curiae Astec USA (HK) Ltd. 


MEMORANDUM OPINION 


Warson, Judge: This case places in issue the tariff classification of 
merchandise which can be generally described as power supplies for 
computers. The Customs Service classified this merchandise as “rec- 
tifiers and rectifying apparatus” under Item 682.60 of the Tariff 
Schedules of the United States (“TSUS”). The plaintiff claims that 
these articles are properly classifiable under a provision which rec- 
ognizes their use as parts of computers, namely, as “parts of auto- 
matic data-processing machines and units thereof’ under Item 
676.52 (now Item 676.54), TSUS. The resolution of this issue de- 
pends on a detailed understanding of the nature and function of the 
imported merchandise, which for the purpose of this action has 
been stipulated to be represented by the DEC Model H 7862-C Com- 
puter Power Supply. As a result of hearing the expert testimony of- 
fered at trial and studying the exhibits, and applying the relevant 
law to the facts determined, the Court comes to the conclusion that 
the classification assigned by the government to this merchandise 
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does not adequately describe it by name or function. This conclusion. 
can be best explained by proceeding through the detailed descrip- 
tion of the merchandise at issue and relating its operation to that of 
the computer of which it is a part. 

The functions of the imported article can be divided into eight. or 
nine categories. The first is transformation, which in this case in- 
volves the conversion of the higher voltage supplied from the 
outside to a lower voltage. The next function is rectification in its 
dictionary sense, which is the conversion of alternating current 
(AC) to direct current (DC). The third function is that of achieving 
electro-magnetic compatibility. This is the function of controlling 
the electrical noise generated by the power supply or by the rest of 
the computer, which, if not controlled, can interfere with the opera- 
tion of the computer or with the operation of nearby electronic 
equipment. This function has nothing to do with rectification. The 
fourth function is the control of the original AC power. This in- 
cludes an on-off switch and devices for controlling an overload of 
current. It may also include an input voltage selection switch, for 
choosing between 110 or 220 AC input voltage. The on-off switch 
may be considered as incidental to the rectification function, but 
the protection against overload is an important independent func- 
tion designed to protect the computer. The fifth function is energy 
storage, in which capacitors are used to hold sufficient power to en- 
sure the orderly shutdown of the computer in the event of malfunc- 
tion. The power is stored, not for immediate power supply needs as‘ 
an adjunct to rectification, but for the essential needs of the com- 
puter in the event of a power disruption. In that case the stored en- 
ergy will be used to save the information stored in the computer 
memory. The sixth function is that of protection above and beyond 
that against an overload of the original AC power: This includes 
protection against excessive voltage, insufficient current and exces- 
sive temperature. The seventh function is that of providing for a 
monitor/computer interface. This establishes communication with 
the computer so that if a malfunction occurs on the power side it 
can direct the computer to stop operations and store data, or if a 
malfunction occurs within the computer, it can direct'a shutdown of 
the power supply. This goes well beyond rectification. The eighth 
function is DC to DC power conversion which, in effect, is an addi- 
tional control of the DC power to the precise tolerances required by 
modern computers. This is entirely apart from rectification. The 
ninth device is simply a fan which cools the entire computer sys- 
tem, including the power supply. 

In the opinion of the Court the imported merchandise whose func- 
tional aspects are summarized above is not encompassed by even 
the most generous interpretation of the tariff provision for rectifiers 
and rectifying apparatus. In,the opinion of the Court; the classified 
provision could conceivably describe within the ambit of rectifying 
apparatus a device which had certain features which were support- 
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ive of and subordinate to a rectifier, let us say, transformation and 
rudimentary control and protection in aid of rectification. But this 
article contains elements which have an importance of their own 
vis-a-vis a computer, and a role which it would be unreasonable to 
treat as merely incidental or ancillary to rectification. 

It appears to the Court that under the eminently sound reasoning 
of Fedtro, Inc. v. United States, 72 Cust. Ct. 267, CD 4548 (1974), 
even one important function other than those supporting rectifica- 
tion would be sufficient to indicate the inadequacy of the classifica- 
tion. In that action, the Court found that the battery testing feature 
of the importation was highly significant and was not merely inci- 
dental or auxiliary to the battery charging portion of the importa- 
tion and therefore the government’s classification of the article as 
“rectifying apparatus” was incorrect. Here we have an abundance 
of important additional functions which it would be unreasonable to 
categorize as secondary or incidental. 

The government argues that the naming of “rectifying appara- 
tus” in addition to rectifiers means that coverage of more complex 
devices was intended. The government traces the TSUS provision 
back to its origin in Heading 85.01 of the 1955 edition of the Brus- 
sels Nomenclature and argues that the intention of the Brussels 
Nomenclature was to include all forms of devices which were the 
power supplies of machines, if they were not imported as entireties. 

The Court finds it inappropriate to derive so expansive an intent 
from. the use of the 1955 Brussels Nomenclature. The record estab- 
lishes that those devices which could be generally called power sup- 
plies for computers at that time have undergone enormous changes 
which make the original description in a provision for rectifiers 
completely inadequate. In fact, the Court is of the opinion that, for 
purposes of confirming the inadequacy of the term “rectifying appa- 
ratus” it is permissible to note that the 1972 edition of the Brussels 
Nomenclature shows power supplies for computers classifiable as 
parts of computers under Heading 84.53. The important additional 
functions performed by these devices, which functions were devel- 
oped only in the 1960’s and 1970’s convince the Court that the pro- 
vision for rectification apparatus, does not adequately or accurately 
describe these importations. In the opinion of the Court this is a 
case in which “the integrity of the Tariff Schedules will be far 
greater preserved if artificial classifications are not rationalized 
under antiquated schedules neither designed nor intended for 
present day application.” Texas Instruments, Inc., v. United States, 
82 Cust. Ct. 272, 475 F.Supp. 1183, 1192 (1979); aff'd 67 CCPA 57, 
620 F.2d 269 (1980). 

The expansive scope sought by the government for the term “rec- 
tifying apparatus” is. also not supported by authoritative reference 
works such as the IEEE Standard Dictionary of Electrical And 
Electronic Terms (2nd Ed. 1978) or Van Nostrand’s Scientific Ency- 
clopedia (6th Ed. 1983). 
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Finally, the Court finds that the record as a whole, including per- 
suasive testimony as to the design and use of these importations 
supports the conclusion that these importations are parts of com- 
puters properly classifiable under Item 676.54 TSUS as parts of da- 
ta-processing machines. See generally, Data Products Corp. v. Unit- 
ed States, 4 CIT 234; 558 F.Supp. 124 (1982). 


(Slip Op. 88-142) 
A.N. DERINGER, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-11-01546 


OPINION 
[Defendant’s motion to dismiss for lack of jurisdiction is granted.] 
(Dated October 18, 1988) 


Barnes, Richardson & Colburn (Karin M. Burke) for plaintiffs. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Commercial Litigation Branch, Civil Division, U.S. Department of Justice 
(Mark S. Sochaczewsky) for defendant. 


BACKGROUND 


MuscravE, Judge: The fact situation presented in this case seems 
to be fraught with mistakes and errors, and while the Court might 
entertain a modicum of sympathy for the importer, as the plaintiff 
was apparently, at some time, entitled to a refund of duties, the 
case must be dismissed for reasons set out below. 

The merchandise at issue, unwrought copper, was entered under 
Item 612.06, TSUS, apparently by mistake, on April 2, 1984. On 
April 11, 1984 the importer prepared a memorandum! to the Cus- 
toms Service referring to the entry in question, noting that the en- 
try was not liquidated, indicating the error, requesting that they be 
allowed to revise the entry to reflect a temporary importation bond, 
and requesting a refund of duty; unfortunately, this memo, through 
inadvertence or error was not sent to Customs until later, when on 
June 28, 1984 an even briefer memorandum was sent to Customs, 
enclosing the omitted April 11, 1984 memorandum and requesting 
relief in accordance therewith, and citing their claim to relief as be- 
ing “in accordance with Section 520(c\(1) Tariff Act of 1930, as 
amended.” This request was denied on July 18, 1984. 

On July 17, 1984, plaintiff filed a protest which it alleges was a 
protest of the classification and rate of duty assessed by Customs, 
pursuant to 19 U.S.C. § 1514. Defendant, meanwhile, claims that 


1plaintiff’s Exhibit attached to pleadings. 
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the July 17 protest was against the refusal to reliquidate under 
§ 1520(c)(1) and was therefore prematurely filed, as it was submitted 
one day prior to the actual denial by Customs. Defendant moves to 
dismiss for lack of jurisdiction. 


DISCUSSION 


Plaintiff cites Mattel Inc., v. U.S., 72 Cust. Ct. 257, C.D. 4547, 377 
F. Supp. 955 (1974), as controlling in this case. In Mattel, plaintiff 
sought the reliquidation of certain goods and requested of Customs 
“correction under section 520 (c).” Plaintiff subsequently filed a pro- 
test against Customs’ refusal to reliquidate. Plaintiff's [Mattel’s] 
complaint was based on the claim that the letters requesting reli- 
quidation constituted timely protests under section 514, and should 
have been treated as such by Customs. The Court found for the 
plaintiff, holding that the letters of request did indeed constitute 
timely protests. As the Court stated, letters have been held suffi- 
cient as protests “where they conveyed to the customs officials the 
objection in the mind of the protesting party so that the former 
would have an opportunity to review their decision and to take ac- 
tion accordingly.” Mattel supra at 260, 377 F.Supp. at 959. The 
Court in Mattel further stated that “however cryptic, inartistic, or 
poorly drawn a communication may be, it is sufficient as a protest 
for purposes of Section 514 if it conveys enough information to ap- 
prise knowledgeable officials of the importer’s intent and the relief 
sought.” Jd. at 262, 377 F.Supp. at 960. With respect to the letters 
in issue the Court found that plaintiff's reference to section 520(c) 
was merely a “gratuitous addition”; consequently, the Court found 
that the letters constituted valid protests. 

If Mattel is controlling in this case as contended by plaintiff, and 
(a) the reference to section 520(c) in plaintiff's June 28, 1984 docu- 
ment is deemed to be gratuitous and (b) the June 28 document is 
deemed a protest under section 1514, then the denial of this protest 
on July 18, 1984 might well have been an appropriate subject of an 
action in this Court to require a refund of duties, had such action 
been commenced within 180 days of the denial of the protest (July 
18, 1984). However, the summons and complaint were filed in No- 
vember of 1985, some 16 months after the denial of that “protest.” 

Given that plaintiff had lost its rights, whatever they might have 
been, under that informal protest, then viewing the case most 
favorable to plaintiff on the facts before the Court, we move on to 
consider the protest of July 17, 1984. For this purpose it will be as- 
sumed that plaintiff's June 28th memorandum was a Section 520 
request for reliquidation, and that the July 17th submission, which 
is denominated “Protest”, protests the refusal of the Customs Ser- 
vice to reliquidate. Plaintiff, in the July 17th protest, discusses the 
legislative history of Section 520 and urges its claim for relief in ac- 
cordance with that Section. In later pleadings, however, plaintiff 
seems to have abandoned its claim under 520(c)(1) and shifted it to 
Section 1514. While this may seem inartful—and the defendant so 
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avers*—this Court in Mattel cited with approval that “Subsequent- 
ly, plaintiff [Mattel] abandoned its claim under Section 520(c), leav- 
ing only its contention that the letters are valid Section 1514 pro- 
tests.” Mattel supra at 259, 377 F.Supp. at 958. 

Plaintiff's July 17th protest wraps itself in the language, and in- 
deed the history, of Section 520; however, it concludes on the follow- 
ing note: “, we respectfully request that this Protest be allowed and 
our original request be granted.” Without further facts, it would ap- 
pear that the reference to “our original request” must be to the 
June 28th (and April 11th), 1984 informal protest. This would ap- 
pear to indicate that plaintiff's intent was to refer to its earlier 
June 28th “protest” and was contesting the denial of this “protest.” 
If this be the case then it would be barred under Section 1514(c)(2) 
which provides that: 

“A protest of a decision, order, or finding described in subsec- 
tion (a) of this section shall be filed with such customs officer 
within ninety days after but not before— 


(A) Notice of liquidation * *'* or 

(B) In ‘circumstances where subparagraph (A) is inappli- 
cable, the date of the decision as to which protest is made.” 
(emphasis added.) 


Because the denial of plaintiff's June 28th submission (whether or 
not a protest) did not occur until July 18th, plaintiffs July 17th pro- 
test. would be premature by one day and would therefore be barred 
by Section 1514(c)(2). 

Furthermore, if plaintiff's June 28th letter to Customs constitut- 
ed a “protest”, as it might be deemed under the Mattel case, then 
the denial of that protest by the Customs Service on July 18 is final 
(See 19 U.S.C. § 1514(a)), there having been no subsequent protest 
by plaintiff of that denial. 

Another possibility, although not urged by the parties, is that 
plaintiffs July 17th protest was, in effect, an amendment of the 
June 28th “protest”. This does not help plaintiff, however, as that 
protest, thus amended, was denied in its entirety, the next day, July 
18, 

Thus, the only possibility of plaintiffs case surviving would be. to 
disregard plaintiffs June 28th request qua protest. This we cannot 
do.. Plaintiff urges that Mattel is controlling and, were it the only 
document before the Court, plaintiff's June 28th request would be 
considered a protest. It follows, then, that the July 17th protest was 
either, (a) premature as to the July 18th denial by the Customs Ser- 
vice, or (b) barred by § 1514(c)(1), which states that only one protest 
may be filed for each entry of merchandise. 

Accordingly, the case must be dismissed for lack of jurisdiction. 

So ORDERED. 


Defendant's Reply Brief, p. 3. 
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OPINION AND ORDER 


Restani, Judge: Defendant-intervenors, Atcor, Inc., et al. (ATCOR) 
challenge the final results on remand of the first administrative re- 
view of an antidumping duty order issued by the United States De- 
partment of Commerce, International Trade Administration (ITA). 
The primary issue raised by defendant-intervenors is whether ITA 
erred in its less than fair value (LTFV) determination by allowing 
plaintiff FEMCO a duty drawback adjustment. Defendant-interven- 
ors claim ITA erred in allowing the adjustment because plaintiff 
has not shown a “sufficient link” between duties paid on coil suit- 
able for incorporation into the exported pipe and the rebated Tai- 
wanese import duties. In addition, defendant-intervenors claim that 
ITA erred in not allocating the rebate received over plaintiffs 
worldwide exports of the subject product and in determining the 
scrap rate used in calculating the adjustment. 


BACKGROUND 


On May 7, 1984, ITA published its antidumping duty order in the 
matter of Circular Welded Steel Pipes and Tubes from Taiwan, 49 
Fed. Reg. 19,369. Plaintiff FEMCO, though not a participant in the 
ITA’s original investigation of sales at LTFV, produced merchan- 
dise which was subjected to an antidumping duty rate of 9.7 per- 
cent, the rate set for “all other manufacturers/producers/export- 
ers” of covered steel products from Taiwan. Jd. On September 6, 
1985, plaintiff requested permission to participate in ITA’s first an- 
nual review.' As a result of this review, ITA announced a final de- 
termination of a 41.22 percent dumping margin for plaintiff. Circu- 
lar Welded Steel Pipes and Tubes from Taiwan, 51 Fed. Reg. 43,946 
(Dec. 5, 1986) (final determination). In making its preliminary de- 
termination ITA disallowed plaintiffs claimed adjustment for im- 

1Plaintiff requested this first administrative review under ITA’s new rules which, in accordance with section 


611(aX2XA) of the Trade and Tariff Act of 1984, provided for administrative reviews upon request, rather than as 
a matter of course. 19 U.S.C. § 1675 (1982 & Supp. IV 1986); see 19 C.F.R. § 353.53a (1987). 
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port duty drawback (which according to plaintiff reflected the rebat- 
ed Taiwanese import duties it had paid), because the claim was “in- 
sufficiently substantiated.” Circular Welded Steel Pipes and Tubes 
from Taiwan, 51 Fed. Reg. 29,954 (Aug. 21, 1986). In the final deter- 
mination, ITA noted that “a significant portion of the margin was 
due to the inadequacy of FEMCO’s submission * * *.” 51 Fed. Reg. 
43,946, 43,948 (Dec. 5, 1986). 

In January 1987, plaintiff FEMCO challenged the ITA determina- 
tion before this court. Plaintiff claimed that it had substantiated its 
claim for duty drawback adjustment and that FEMCO’s submis- 
sions satisfied the two-prong test which ITA uses to make its duty 
drawback determinations. At oral argument, plaintiff specifically 
referred to “Attachment F,’’ a document included in FEMCO’s Sep- 
tember 29, 1986 submissions to ITA. ITA indicated in a subsequent 
submission that it did not focus upon this document in reaching its 
final results. 

For reasons more fully explained in Far East Machinery Co. v. 
United States, 12 CIT ——, Slip Op. 88-63 (May 19, 1988), this court 
remanded the case to ITA with instructions to consider the informa- 
tion contained in Attachment F in its review of plaintiff's dumping 
margins. In its remand determination, ITA found that plaintiff was 
entitled to a duty drawback adjustment, and a corresponding dump- 
ing margin of 12.30 percent. 

Defendant-intervenors, now challenge that result arguing primar- 
ily that ITA erred in granting FEMCO an adjustment for duty 
drawback because “FEMCO has not shown that a ‘sufficient link’ 
exists between the duties paid on coil suitable for incorporation into 
the exported pipe and the rebate granted on that pipe.” Defendant- 
intervenors’ Brief at 1. 


Discussion 


ITA has articulated a two prong test to determine whether a par- 
ty is entitled to a drawback adjustment to its United States price: 
First, that the import duty and rebate are directly linked to, 

and dependent upon, one another. 

Second, that the company claiming the adjustment can demon- 
strate that there were sufficient imports of imported raw 
materials to account for the duty drawback received on 
the exports of the manufactured product. 

ITA, “Study of Antidumping Adjustments Methodology and Recom- 

mendations for Statutory Change” 26-27 (Nov. 1985) (1985 Adjust- 

ment Study); Carlisle Tire & Rubber Co. v. United States, 11 CIT 

——, 657 F. Spp. 1287 (1987).8 


2Attachment “F” demonstrated that FEMCO had imported r 
lar welded steel pipes and tubes which FEMCO exported to the United States. 
3Presumably this test is intended to comport with 19 U.S.C. § 1677a(d\1B) (1982) which provides for increas- 
ing United States price by: 
the amount of any import duties imposed by the country of exportation which have been rebated, or 
which have not been collected, by reason of the exportation of the merchandise to the United States. 


uisite amounts of coil compatible with the circu- 
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The first prong of this test requires ITA to analyze whether the 
foreign country in question makes entitlement to duty drawback de- 
pendent upon the payment of import duties. This court in Roquette 
Freres v. United States, 7 CIT 88, 92, 583 F. Supp. 599, 603 (1984) 
held that no adjustment is proper when the payment of import du- 
ties is not a precondition to a refund upon export. See also Tapered 
Journal Roller Bearings and Parts Thereof from Italy, 49 Fed. Reg. 
2,278, 2,280 (Comment 5) (Jan. 19, 1984) (where rebates may be re- 
ceived absent payments of duties, the fact that the firm under in- 
vestigation actually paid duties and received a rebate is irrelevant). 

The second prong of the test. requires the foreign producer to 
show that it has imported a sufficient amount of raw materials (up- 
on which it has paid import duties) to account for the exports, based 
on which it is claiming rebates. Under this prong, the duty draw- 
back adjustment to United States price is limited to the amount of 
import duty actually paid. Though there is no requirement that spe- 
cific input be traced from importation through exportation before 
allowing drawback on duties paid, see, 1985 Adjustment Study, at 
26, in this case ITA determined that the producer must establish 
that the imported product addressed by the quantity test of the sec- 
ond prong is suitable for use in the exported product occasioning 
the rebate. ITA found upon remand that plaintiff imported a suffi- 
cient quantity of coil of the correct specification during the appro- 
priate period to make the pipe which was exported, and for which 
pipe duties were refunded. 

Although the two prongs of ITA’s test are set out independently 
of one another,‘ until relatively recently neither plaintiff nor de- 
fendants articulated their arguments so as to clearly identify the 
prong of the test to which they are referring. ITA has now resolved, 
based on Attachment F, that plaintiff satisfied the second prong of 
the test. This no longer appears to be an issue; attention is now fo- 
cused on the first prong. 


Duty PAYMENT AS A PREREQUISITE FOR DRAWBACK 


Defendant-intervenors argue that ITA has erred in granting an 
adjustment to U.S. price for drawback of duties because the Taiwan- 
ese duty drawback program for pipe does not require as a prerequi- 
site for refund, payment of duties on coil of the exact specification 
suitable for the standard pipe at issue. Defendant-intervenors assert 
that the issue is “not in any way resolved by the fact that FEMCO 
coincidentally did import enough coils of the appropriate size, 
grade, type and quality to cover its exports of the standard pipe 
under review to the United States.” Defendant-intervenors’ brief at 
4. As a basis for its argument, defendant-intervenors allege that the 
duties which were rebated by Taiwan upon FEMCO’s exportation of 
the standard pipe under review in this case, were actually paid on 


‘The first prong requires a systematic analysis of a country’s export rebate system, while the second prong 
looks towards the behavior of the individual producer. 
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coils which could not have been used to produce the particular type 
of pipe exported. Thus, according to defendant-intervenors there 
was no link between either the duties paid on imported coils and 
the rebate payment, or between those coils and the pipe exported. 
Id. 


Defendant-intervenors, however, have cited very little to support 
their allegation that the Taiwanese system does not meet the link- 
ing requirements of the first prong of the ITA test.5 In fact, all par- 
ties seem to agree that Taiwan does require a producer to demon- 
strate that a nexus exists between import duties paid and export re- 
bates received. The documentation submitted supports the 
conclusion that in order to receive a full rebate upon export of steel 
pipe an exporter must show that it has imported quantities of “‘steel 
coil” equal to the tonnage of pipe exported plus the tonnage ex- 
pected to become scrap during manufacturing.’ It does not appear 
to be coincidental that plaintiff paid duties on steel coil in order to 
get a rebate upon exported steel pipe. There was a link between 
payment of duties on coil and refund of duties on pipe. The issue 
now in dispute is whether the linkage requirement in the Taiwan- 
ese system is so broad as to render it a nullity in relation to the 
United States trade laws. 

In Huffy Corp. v. United States, 10 CIT ——, 632 F. Supp. 50, 53 
(1986) the court held that it is not sufficient that a producer pay im- 
port duties upon raw materials and then receive a corresponding re- 
bate upon the exportation of the finished product. Instead, a foreign 
country must make payment of import duties a prerequisite to re- 
ceipt of an export rebate in order to qualify for an adjustment to 
U.S. price under 19 U.S.C. § 1677a(d)(1) (1982). With regard to bi- 
cycles to which rebates were calculated based on average rates of 
use of imported parts, the Huffy court stated, “[a]n allocation of im- 
port duties may give rise to an adjustment to United States price 
provided import duties are actually paid and rebated, and there is a 
sufficient link between the cost to the manufacturer (import duties 
paid) and the claimed adjustment (rebate granted.)” 632 F. Supp. at 
53. 

In the present case, defendant-intervenors argue that Taiwan’s 
linkage requirement, as applied to the steel pipe involved here, is so 
broad as to be functionally non-existent. Defendant-intervenors as- 
sert that under the Taiwanese rebate program it would not matter 
on what type of goods FEMCO paid import duties; upon exportation 
of the pipe in question, FEMCO would receive a rebate from Tai- 

5Defendant- intervenors refer.to the Public Record Document Number 90 (PR) at 614-655, and the Confidential 
Record Document Number 12 (CR) at 498A-582A as support for their assertions. Ostensibly they show that plain- 


tiff received a rebate when the documentation it presented to the Taiwanese government showed payment of du- 
ties on coil of a different specification than that actually usable in the export. 


laintiff's counsel alleges that the Taiwanese g overnment, in determining import duty rates, uses broader tar- 
iff classification categories than does the United States. If in the Taiwanese system stee! coil is not broken down 
by particular grades, but rather a duty is set based upon its characterization as “steel coil” there would be little 
opportunity for Taiwan Customs to make the distinction defendant-intervenor believes should be made. This is 
not explained in the record. Whether this particular fact is true or not, the Taiwanese system does appear to re- 
quire a certain type of linkage between import duties paid and export duties rebated, although it would appear to 
be a head keeedl! linkage. 
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wan, as long as it had paid some duties. The court finds no support 
for this allegation in the record. Although the linkage requirement 
in Taiwan as it applies to steel pipe seems to be broad, defendant-in- 
tervenors have pointed to no evidence of record establishing that 
the Taiwanese system is a sham. ITA has considered the Taiwanese 
rebate system in the context of trade on other products on several 
occasions, and has determined on a consistent basis that the system 
satisfies the standard for allowing drawback adjustments to U.S. 
price. See, e.g., Motorcycle Batteries from Taiwan, 47 Fed. Reg. 9,264 
(Mar. 4, 1982); Bicycle Tires and Tubes from Taiwan, 48 Fed. Reg. 
19,437 (Apr. 29, 1983); Bicycles from Taiwan, 48 Fed. Reg. 31,688 
(Jul. 11, 1983); Color Television Receivers from Taiwan, 49 Fed. Reg. 
7,628 (Mar. 1, 1984). Acrylic Film, Strips and Sheets, at Least 0.030 
Inch in Thickness from Taiwan, 49 Fed. Reg. 10,968 (Mar. 23, 1984). 

That ITA has decided in the past that the Taiwanese system 
meets the linkage requirements of 19 U.S.C. § 1677a(d)(1)(B) does 
not mean, however, that parties before ITA in any particular case 
may not assert that ITA’s past assessment of the Taiwanese system 
is incorrect or that the analysis is not appropriate to the system as 
applied to a particular product type. If in the future the record 
before ITA demonstrates that the Taiwanese system does not re- 
quire an appropriate link, or that the link is so broad as to render it 
useless, ITA should be willing to reassess its view of the system in 
light of the requirements of the antidumping law. Based on the 
record in this case, however, the court cannot hold that ITA erred 
in finding the linkage requirement satisfied by a system which al- 
lows some latitude in matching of specifications of imports and ex- 
ports, in an industry where various sizes and types of pipe are made 
by the same manufacturers. 

Moreover, if in fact defendant-intervenors are arguing impliedly 
that the Taiwanese export rebate system is merely a sham for ex- 
port subsidization, or results in excessive rebates because of lack of 
adequate controls, such an allegation is properly made in the con- 
text of a countervailing duty case, not the present antidumping du- 
ty suit.?7 Antidumping proceedings focus on costs and price. Only 
cost elements which FEMCO can demonstrate are related to its US. 
sales may be added to the United States price. When FMV is based 
on home market price, as in the present case, price comparability is 
maintained by the addition of drawback to U.S. price, since receipt 
of duty drawback on goods exported to the United States, allows the 


7A similar argument was made to ITA in Stainless Steel Cooking Ware from Taiwan, 51 Fed. Reg. 42,882 (Nov. 
26, 1986). In that investigation, petitioners argued that foreign producers were receiving excessive import duty 
remissions, and, therefore, ITA should limit respondent’s duty drawback adjustment to amounts rebated on im- 
ported raw material actually incorporated into the exported merchandise. ITA found petitioners’ argument to be 
essentially a subsidies argument which it could not properly consider in an antidumping investigation. Jd. a 
42,884. ITA did determine, however, in a parallel countervailing duty investigation (CVD) that Taiwan was 
granting excessive remissions of import duties to the exporters under investigation. See Stainless Steel Cooking 
Ware from Taiwan, 51 Fed. Reg. 42,891 (Nov. 26, 1986). (Final Countervailing Duty Determination). As a result of 
the CVD investigation, ITA limited respondents’ duty drawback adjustment to that part of the Taiwanese rebate 
which was non-excessive. See 51 Fed. Reg. 42,882. The court is unaware of what particular controls may exist in 
the Taiwanese system to avoid subsidization other than the need to document payment of duties before a rebate 
is granted. 
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seller to charge a lower price on exports than the price charged on 
home market sales, without practicing price discrimination. As this 
court said in Huffy Corp. v. United States, 10 CIT ——, 632 F. Supp. 
50, 55-56 (1986): 
the court and the ITA should refrain from making a subsidy de- 
termination in the context of a dumping investigation. The de- 
termination of whether a countervailable subsidy exists is a 
complex one and Congress has provided a separate set of guide- 
lines for the inquiry. In a dumping investigation the ITA is not 
seeking the same information or asking the same questions it 
would in a countervailing duty investigation. For this Court to 
disallow an adjustment to third country price because the im- 
port duty rebate is allegedly a countervailable subsidy would be 
to bypass the countervailing duty statute and essentially penal- 
ize the Taiwanese exporters without allowing them an opportu- 
nity at the agency level to have a full hearing on whether the 
rebates are a subsidy. 


Plaintiff FEMCO received an export credit from the Taiwan gov- 
ernment, whose rebate system ITA has found to link import duties 
and export rebates sufficiently. FEMCO should not be found to be 
dumping its goods in the United States merely because it prices 
those goods in accordance with import duty rebates it receives from 
Taiwan. “The antidumping remedy protects domestic industry from 
imported merchandise sold at less than fair value, which imports ei- 
ther have caused or threaten to cause material injury.” Al Tech 
Specialty Steel Corp. v. United States, 10 CIT ——, 651 F. Supp. 
1421, 1429 (1986) (citing Badger-Powhaten Div. of Figgie Intern., 
Inc. v. United States, 9 CIT ——, 608 F. Supp. 653, 656-57 (1985) 
“Countervailing duty law, in contrast, was enacted specifically to 
address the market distortions caused by subsidization.” Id. at 1430 
(citing Zenith Radio Corp. v. United States, 437 U.S. 443, 455-56 
(1978). If the defendant-intervenors believe that Taiwanese export- 
ers are in fact receiving a subsidy from the Taiwan government be- 
cause of the broad based linkage utilized by Taiwan, defendant-in- 
tervenors may allege this argument in a countervailing duty 
petition. 

Nonetheless, ITA is not limited to accepting the full value of the 
“rebate” as an adjustment under 19 U.S.C. § 1677a(d)(1)(B), even if 
there is some linkage and even if the requisite import duties were 
paid on suitable goods. That is, in deciding what the proper adjust- 
ment should be when the linkage is broad-based ITA may make its 
own determination as to how much of the rebate reflects actual cost 
elements of the product under investigation, that is, how much ac- 
tually represents drawback.’ As this task presents potential for 


8 See supra discussion. 
en plaintiff exported the steel pipe at issue in this case to the United States, it received an export rebate 
from Taiwan for coil which allegedly could not be utilized in the subject steel pipe. As mentioned previously in 
this decision, however, plaintiff did submit evidence showing that it had imported the requisite amount of coil 
which could have been used in the exported pipe. Because the actual amount rebated by Taiwan was not 
Continued 
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overlapping with countervailing duty decision-making ITA must ex- 
ercise some discretion in determining how wide a search it will 
make in order to arrive at a proper adjustment. 

In the case at hand ITA decided to limit its investigation to that 
information it had previously obtained from plaintiff and to calcu- 
late the adjustment on the basis of this information.’ The result of 
this was that plaintiff received a smaller adjustment than the re- 
bate it actually received from the Taiwanese government on the ex- 
ported goods. Nonetheless, defendant-intervenor argues that, as- 
suming any adjustment may be allowed, the adjustment was not 
made utilizing a proper methodology. It argues that to calculate a 
proper United States price adjustment under the circumstances at 
hand ITA should have investigated whether FEMCO exported the 
subject pipe to other countries and ITA should allocate the rebat- 
able duties over the totality of such exports.!! Assuming arguendo 
that some type of adjustment would be permissible, defendant as- 
serts that had ITA required plaintiff to document total exports of 
the pipe at issue as well as total suitable imports of the requisite 
coil, ITA would have had a sound basis for an adjustment to plain- 
tiffs United States price.’ Defendant-intervenor’s proposed meth- 
odology, however, begins to approach the type of investigation 
which is suitable to determining whether subsidies are provided 
rather than whether dumping occurred. 

ITA must have some discretion to draw an appropriate line under 
various fact patterns between the various types of investigations it 
performs. ITA has exercised such discretion in this case and deter- 
mined that the type of information collected here, that is, the type 
normally collected in an antidumping case was sufficient, and that 
the Taiwanese export rebate system as regards “steel pipe” is ade- 
quate to allow an adjustment to United States price under the an- 
tidumping laws. ITA further required plaintiff to prove that it had 
imported a sufficient amount of the coil subject to duties which was 
suitable for incorporation into the pipe at issue. It then calculated 
an adjustment amount based on the appropriate coil. ITA’s method 
seems reasonably calculated to arrive at a proper adjustment to 
price under the facts of record. A review of the record also reveals 
ITA’s approach is not an unfair way of proceeding in this case. As 
the methodology is not out of the realm of reason the court will not 
compel ITA to open the record to undertake an investigation that 
none of the parties saw as a necessary step until the original record 


upon import duties paid on the matching coil, however, ITA constructed a rebate adjustment figure which was 
smaller than that received by plaintiff on the exports. One might argue that had ITA followed its methodology in 
Stainless Steel Cooking Ware, see supra note 9, it would have required a separate determination as to whether the 
rebate was excessive. Plaintiff has not challenged the remand result on this or any other basis. Adjusting the re- 
bate downward benefits defendant-intervenors. 

10rrA expressed no reason for limiting its investigation other than its view that it had sufficient data to make 
an adjustment. 

I This argument was made in defendant-intervenor’s comments after the original record was decreed closed, 
but the statement was accepted as fair comment on plaintiff's last submission. 

121, most drawback substitution situations, there is potential for skewing antidumping calculations by — 
ing excessive rebates or otherwise, including in situations where the imports which occasion duties and ex- 
ports which result in rebates are more closely matched. Apparently ITA does not go to the length of investigating 
world-wide exports of a product in such situations. 
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was closed.’ Had defendant-intervenor’s objections to ITA been 
more focused perhaps ITA’s requests to plaintiff would have been 
clearer, so that the current complaints would not have arisen. It is 
also possible that ITA should tighten its standards for permitting 
the type of adjustment at issue, but to alter those standards for this 
plaintiff is not necessary in order for the determination at issue to 
meet the less than clear standard of the antidumping law on this 
point and in order to enforce those laws fairly. 


CALCULATION OF ADJUSTMENT BASED ON ScraP RATE 


In addition to arguing that ITA misapplied the first prong of its 
two prong test or that ITA should reopen its investigation to per- 
form an allocation analysis, defendant-intervenors also assert that 
ITA erred in determining the appropriate scrap rate to utilize in 
calculating FEMCO’s drawback adjustment.'* According to informa- 
tion supplied in the record, Taiwan typically calculates import re- 
bates by assessing the amount of imported material potentially used 
in the exported product, then multiplying that amount by an aver- 
age raw material price for the industry as a whole. In calculating 
the amount of imported material used in pipe, Taiwan adds an esti- 
mated scrap amount to the pipe tonnage. Import rebates are then © 
calculated on this tonnage. The higher the scrap rate the higher the 
rebate and correspondingly the greater the upward adjustment of 
plaintiff's calculated United States price. 

In the present case, ITA estimated that Taiwan used a 6 percent 
scrap rate when calculating the amount of import rebate to give 
plaintiff upon the exportation of the steel pipe at issue in this case. 
Defendant-intervenors argue that ITA erred in using a 6 percent 
rate, as the scrap rate Taiwan would have used was only 5 percent. 
This court must now decide whether ITA’s use of a 6 percent scrap 
rate was reasonable and in accordance with law. 

Although it might have been preferable for ITA to use the actual 
scrap rates utilized by Taiwan rather than calculating it from other 
information, ITA was not required to open the record in order to in- 
vestigate such a rate.!5 ITA’s decision not to open the record was 
reasonable in light of the information which was available in the 
record, the piecemeal manner of presentation of the parties’ argu- 
ments in this case, and the general statutory requirements of ad- 
ministrative expediency and finality. See Smith-Corona Group v. 
United States, 713 F.2d 1568,.1576 (Fed. Cir. 1983) (The 1979 Act 
“shortened the time limits governing dumping determinations, 
mandating greater speed and, consequently, the necessity for using 


13a, far as the court can determine none of the other producers subjected to duties with regard to the subject 
me faced the kind of strict test defendant-intervenor proposes here. 

4Defendant-intervenors suggest a 1% reduction in the scrap rate is appropriate. 

fendant-intervenors assert that ITA could have used documents contained in the public record of a subse- 

quent case which demonstrated that Taiwan’s official scrap rate for the subject coil was 5 percent. Although ITA 
can utilize information contained in its own public records, it is not required to use information which has not 
been rd cant nor appropriately commented upon by the relevant parties, just because it could be included in the 
record easily. 
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readily available, reliable information in the computation of 
duties.”’) 

In conclusion ITA based its determination of the scrap rate used 
in its calculation of FEMCO’s duty drawback adjustment upon in- 
formation available to ITA in the record.'* ITA’s decision to do so 
was reasonable. 

Accordingly, the court finds that ITA’s determination after re- 
mand that plaintiff FEMCO is entitled to its requested duty draw- 
back adjustment to its United States price pursuant to 19 U.S.C. 
§ 1677a(d)(1)(B) (1982), is supported by substantial evidence on the 
record and is in accordance with law. Defendant-intervenors’ re- 
quested relief is therefore denied in its entirety and ITA’s remand 
determination is sustained. 


(Slip Op. 88-144) 
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DEFENDANT, AND AMERICAN FLOWER CorP., DEFENDANT-INTERVENOR 


Court No. 87-04-00590 
[Judgment for defendant.] 


(Decided October 24, 1988) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, Jimmie V. Reyna, 
James R. Cannon, Jr. and Charles A. St. Charles), for plaintiff. 

John. R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Elizabeth C. Seastrum) Civil Division, United States Depart- 
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tional Trade, U.S. Department of Commerce, for defendant. 


Heron, Burchette, Ruckert & Rothwell (Thomas A. Rothwell, Jr. and James M. Ly- 
ons) for defendent-intervenor. 


OPINION 


Restani, Judge: This matter is before the court on plaintiffs mo- 
tion for judgment upon the agency record pursuant to Rule 56.1 of 
this court. Plaintiff asks the court to review the Department. of 
Commerce, International Trade Administration’s (ITA) final nega- 
tive determination of sales at less than fair value: Certain Fresh Cut 
Flowers from Costa Rica, 52 Fed. Reg. 6852 (Mar. 5, 1987), as 
amended, 52 Fed. Reg. 8493 (Mar. 18, 1987). The issue before the 
court is whether ITA had reasonable grounds to belief that the 
product at issue was being sold for less than the cost of production 
in the home market so as to compel ITA to conduct a below cost of 
production investigation. 


167A calculated the scrap rate by comparing the import duty paid on FEMCO’s referenced import license with 
the actual amount rebated. From this information ITA calculated a rate which it estimated the Taiwan authori- 
ties used in determining the appropriate duty drawback amount to be rebated. 
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Plaintiff in this case filed several petitions concerned with fresh 
cut flowers from various countries. This case arises out of one of 
those petitions. Plaintiff alleges that ITA must perform a below cost 
of production investigation anytime ITA has information that gives 
it reasonable cause to suspect such sales are occurring. The court 
finds that whether ITA has reasonable grounds to believe that mer- 
chandise is being sold at below the cost of production may depend, 
in part, on whether the petitioner has asked for a less than cost of 
production investigation. The request, and its timing, becomes im- 
portant where the petitioner has access to the same information to 
which ITA has access and is actively participating in the 
proceedings. 

In this case, no below cost of production investigation was re- 
quested during the administrative proceedings. In its petition, Flo- 
ral Trade alleged that U.S. prices for the imported flowers were be- 
low United States cost of production. Apparently, at that time, 
plaintiff did not believe that the information in its petition was suf- 
ficient to give ITA reasonable cause to conduct a below cost of pro- 
duction investigation regarding sales in the home market. 

During the course of its basic investigation, ITA sent a question- 
naire and requests for information to the principal Costa Rican pro- 
ducer, American Flower Corporation. In response, American Flower 
Corporation provided information on home market prices and also 
provided some home market cost of production data. ITA had asked 
the respondent to provide both types of information because, at the 
outset, ITA did not know whether actual home market sales data 
would be an appropriate basis for calculating foreign market value. 
Floral Trade Council’s response to American Flower Corporation’s 
information on its cost of production and sales was not that the da- 
ta reflected below cost of production sales, but rather that the home 
market data submitted was unreliable and related to sales of 
seconds and, therefore, should not be used. 

Considerable debate has taken place before the court as to wheth- 
er the numbers which were present in the responses, before ITA, if 
adjusted,! actually provide evidence that below cost of production 
sales were being made. American Flower Corporation has presented 
a good case for the proposition that these numbers do not reflect 
significant below cost of production sales of pompon chrysanthe- 
mums, and therefore the need for the investigation with regard to 
such sales is not obvious.” Carnations fall into a different category. 
Had ITA looked at the data, it might have concluded that it had a 
reasonable basis to investigate the sales to see if a significant 


1Numerous adjustments had to be made to the data in order to make fair comparisons between the reported 
home market sales data and the cost of production data. 

‘At least as to pompon chrysanthemums, which represent most of the sales at issue, intervenor has also 
demonstrated that using cost of production as constructed foreign market value likely would be of no benefit to 
plaintiff. This is not determinative, however, as this court cannot know what would happen if ITA actually inves- 
tigated cost of production. 
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amount were at less than the cost of production. ITA did not do 
this. 

Because ITA is not required by 19 U.S.C. § 1677b(b) (1982) to con- 
duct a below cost of production investigation in all cases, it is im- 
portant to analyze whether ITA acted reasonably in not conducting 
the investigation in the context of the particular case at issue. Al- 
though ITA is not permitted to ignore relevant information which 
comes before it in the course of its investigation, see Timken Co. v. 
United States, 10 CIT ——, ——, 630 F. Supp. 1327, 1338 (1986), it 
may be relieved of its duty to utilize certain information potentially 
favorable to a party, if that party has acted in a manner which di- 
rects the investigator in another direction. The court cannot con- 
clude that ITA should have examined the data for purposes of sec- 
tion 1677b(b) because plaintiff did not ask for a section 1677b(b) in- 
vestigation, carnations represented a relatively small portion of 
sales, and plaintiff claimed the data which would give rise to a “rea- 
sonable basis” for investigation was unreliable. In the context of 
this case, an alternative request by the plaintiff, which was very in- 
volved in the proceedings, to perform the investigation if ITA re- 
jected its primary argument, was a key element which was missing. 
Petitioner had the information which was available to ITA, knew 
ITA was not going to perform the investigation and said nothing. 
For these reasons, ITA’s determination is sustained. 


eieeninmmesssnnineeeneeaa 


(Slip Op. 88-145) 
Haspro INDusTRIES, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84—1-00087 
Before Watson, Judge. 


[Judgment for defendant. ]} 
(Decided October 25, 1988) 


“G.I. Joe Action Figures” are found to be within the common meaning of “dolls” 
and were properly classified as such under Item 737.24 of the Tariff Schedules of the 
United States. 

Sharretts, Paley, Carter & Blauvelt, P.C. (Peter J. Baskin, Ned H. Marshak and M. 
Barry Levy of counsel) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Saul Davis, and Susan Handler-Meneham, 
Commercial Litigation Branch) for defendant. 


MEMORANDUM OPINION 


Watson, Judge: This action involves the proper classification of 
plastic figures described as “G.I. Joe Action Figures” and imported 
from Hong Kong during 1982 and 1983. The merchandise was clas- 
sified as “other dolls” under Item 737.24 of the Tariff Schedules of 
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the United States (“TSUS”), at various duty rates, depending upon 
the date of entry. Plaintiff claims that the importations are proper- 
ly classifiable as “toy figures of animate objects” under Item 
A737.40 of the TSUS, which, having met the requirements for duty- 
free treatment under the Generalized System of Preferences, 
(“GSP”), should be free of duty pursuant to General Headnote 3(c) 
of the TSUS. 

A relatively full description of the imported articles is needed in 
order to understand the nature of the merchandise and its proper 
classification. All the figures are made of plastic, are approximately 
3-1/2 inches tall, and have the appearance of human beings dressed 
and equipped in a manner associated with actual or fictional war- 
fare. They are noticeably lifelike and constructed in a manner 
which permits an impressive range of movement. The head turns 
from side to side, the arms are jointed at the shoulder and elbow 
and also have a rotational joint above the elbow and a rotational ca- 
pacity in the shoulder. They can turn at the waist and also bend 
slightly in all directions from the waist. The legs have a wide range 
of movement at the hip and sufficient bending action in the knees 
to allow the figure to kneel or sit. The articulated joints maintain 
the position in which they are placed by manipulation. 

The Court will further describe a number of representative 
figures. The figure named “Sergeant” has the appearance of a white 
male with blond hair, wearing khaki pants, brown boots and tan 
shirt. In molded relief, a knife is strapped to his left boot, a pistol is 
strapped to his right thigh and a bandolier, to which a grenade is 
attached, crosses his chest. As imported, the figure occupies a clear 
plastic blister which is mounted on a large card. The blister also 
contains separate plastic pieces representing binoculars, a helmet, 
an assault pack, and an M-32 sub-machine gun. These accessories 
are designed to fit on the figure or to be held in the hands, which, 
incidentally, by virtue of their shape and material, have a gripping 
capability. The portion of the package card which is not occupied by 
the blister displays a dramatic portrait of the “Sergeant” in a hero- 
ic posture, holding the sub-machine gun in his left hand, the helmet 
in his right, and framed by an explosion of yellow and red behind 
him. At the top of the front of the card, appears the logo “G.I. JOE” 
in its characteristic form in which a star appears between the “I” 
and the “J” and strong red, white, and blue lines continue the hori- 
zontal lines of the letter “E”. Under that is the designation “A Real 
American Hero.” On the back of the card the upper half is devoted 
to 32 small reproductions of various “action figures” under the cap- 
tion saying “Collect G.I. Joe Vehicles, Weapons, Figures & Cobra 
Command (The Enemy Army).” On the bottom half of the card’s 
back is a simulation of a file card devoted to the “Sergeant” figure. 
It contains a picture of him from the waist up and the following in- 
formational material: 
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FIRST SERGEANT 

Code Name: DUKE 

File Name: Hauser, Conrad S. SN: RA213757793 

Primary Military Specialty: Airborne Infantryman 

Secondary Military Specialty: Artillery, Small-arms armorer 

Birthplace: St Louis; MO Grade: E-8 (Master Sergeant) 

Duke was fluent in French, German, and English when he enlisted in 1967. 
Graduated top of his class at airborne school, Fort Benning. Opted for U.S. 
Army Special Language School. Specialized in Han Chinese and South East 
Asian dialects. Went Special Forces in 1969. Worked with tribesmen in the 
boonies of South Vietnam. Ran four different Special Forces schools. Turned 


down a commission in 1971. Commands by winning respect. Current assign- 
ment: Acting First Sergeant, G.I. Joe team. 


Statement after declining commission. “They tell me that an officer’s job is to 
impel others to take the risks—so that the officer survives to take the blame in 
the event of total catastrophe. With all due respect, sir * * * if that’s what an 
officer does, I don’t want any part of it.” 


Another figure is entitled “Heavy Machine Gunner” with the 
code name “Roadblock.” This is a figure of a shaven-headed black 
male with mustache and goatee, wearing beige pants, black boots, 
and a brief camouflaged shirt which exposes the upper chest and 
arms. Molded on the figure are a knife strapped to the right leg, a 


pistol on the left thigh and a black belt with shoulder straps. The 
accessories for this figure include a backpack, an M-2X machine 
gun with tripod, an “ammo” box and a helmet. The portrait of the 
front of the card shows the figure springing forward with the heavy 
machine gun gripped in both hands against a background of the ex- 
plosive white, yellow and red coloration. The file information for 
this figure reads as follows: 


HEAVY MACHINE GUNNER 

Code Name: ROADBLOCK 

File Name: Hinton, Marvin F. SN: RA538203485 

Primary Military Specialty: Infantry Heavy Weapons 

Secondary Military Specialty: Cook 

Birthplace: Biloxi, Mississippi Grade: E-4 

Roadblock’s dream was to be a gourmet chef. He was working as a bouncer to 
earn money to attend the Escoffier School in France when an army recruiter 
convinced him that the army could train him to be a chef. Roadblock joined but 
found army menus and preparation techniques to be appalling. Transferred to 


the infantry. Qualified expert: M-2 Browning .50 cal; Heavy Machine Gun; all 
Warsaw Pact Heavy MGs; M-16; M-1911A1 Auto Pistol. 


“A .50 cal. Browning weighs 84 pounds. Add fifty pounds for the the am- 
mo—that’s about 134 pounds of steel generating 2930 f.p.s. in muzzle velocity at 
a cyclic rate of 550 r.p.m. Anybody who can handle that doesn’t need a machine 
gun to keep me away!” 


The next figure selected for description has the name “Medic.” 
This is a black male dressed in a beige jumpsuit with a red cross 
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showing on the right arm and the chest. Molded on the figure, a pis- 
tol, (possibly for shooting flares only), is strapped to the right thigh. 
The figure comes with a helmet, a stretcher, and a rescue flare 
launcher, a piece of equipment which has the look of a grenade 
launcher. The portrait next to the figure shows “Medic” against the 
explosive background of white, yellow and red, kneeling in readi- 
ness to launch a rescue flare. The file for “Medic” reads as follows: 


MEDIC 

Code_Name: DOC 

File Name: Greer, Carl W. SN: RA367221097 

Primary Military Specialty: Medical Doctor 

Secondary Military Specialty: Chaplain’s Assistant 

Birthplace: Concord, Mass. Grade: 0-3 (Captain) 

Graduated from Harvard Medical School, completed residency at John Hop- 
kins. Hoped for a guarantee of a G.I. Joe assignment upon enlistment. Told flat- 
ly that the Army made no such deals, Doc enlisted anyway and achieved his 


goal through ordinary channels. Graduated Airborne School, Mountaineering 
School, and Desert Training Unit. 


An avowed pacifist, Doc believes that “The G.I. Joe team is the best we have. 
We send them into the worst situations imaginable because that’s where we 
need them most. When the going gets rough, they need something more than a 
pill-roller. I’m their main -man!” 


The third figure selected for description is designed ‘Counter In- 
telligence.” This is a white female with red hair, wearing what ap- 
pears to be a beige, one-piece bathing suit, together with beige boots 
and gloves over black tights. Molded on the figure is a knife on the 
left thigh, what is possibly a small explosive device on the right 
thigh, a grenade on the left shoulder, a small pistol on the inside of 
the right forearm, and what appear to be two “throwing stars” (a 
type of weapon associated with Japanese “ninja’’) on the exterior of 
the left glove. The figure comes with a “XK-1 Power Crossbow” ac- 
cessory. The portrait next to the figure shows the figure against an 
explosive background of white, yellow and orange with the crossbow 
in the right arm. The information in the file for this figure reads as 
follows: 


COUNTER INTELLIGENCE 

Code Name: Scarlett 

File Name: O’Hara, Shana M. SN: RA242967434 
Primary Military Specialty: Intelligence 
Secondary Military Specialty: CLASSIFIED 
Birthplace: Atlanta, Georgia Grade: E-5 


Scarlett’s father and three brothers were martial arts instructors. She began 
her training at age 9 and was awarded her first black belt at age 15. Graduated: 
Advanced Infantry Training and Ranger School. Special Ed.: Covert Ops School; 
Marine Sniper School; Special Air Service School; Marine Tai Kwan Do Sympo- 
sium; Qualified Expert: M-14; M-16; M-1911A1; M-79; M-3A1; M-700 (Rem- 
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ington Sniper Rifle); Mac-10; XK-1 Power Crossbow; Throwing Stars; Garotte; 
Ka-Bar. 


“Scarlett is confident and resilient * * * it’s remarkable that a person so deadly 
can still retain a sense of humor.” 


The next figure is entitled “Tracker.” This is a male of light col- 
oration with black hair held by a headband and formed in two long 
braids, suggestive of the hair style of certain Native Americans. 
This figure is dressed in beige pants with a suggestion of leather 
fringe on the outside seams, a blue shirt and brown boots. The fig- 
ure has a hunting knife on its shirt and another one on its left 
thigh. Its accessories include an arrow cassette pack, an auto-arrow 
launcher, a green belt from which a red loin cloth hangs in the 
front and back, and a small plastic model of an American eagle. 
The portrait on the front shows “Tracker” bending on one knee 
with the arrow launcher held in one hand against the explosive 
background of white, yellow and red. The file for this figure reads 
as follows: 


TRACKER 

Code Name: SPIRIT 

File Name: Iron-Knife, Charlie SN: RA146231009 
Primary Military Specialty: Infantry 

Secondary Military Specialty: Social Services 
Birthplace: Taos, New Mexico Grade: E-4 


Spirit comes from a family so far below the poverty line that they never real- 
ized they were poor. Was a hunting guide through high school. Served in South- 
east Asia, then as a civilian completed his education. Returned to the service 
for reasons inexplicable to anyone but a native American mystic warrier. Quali- 
fied expert: M-16; M-1911A1 Auto Pistol; Remington sniper rifle. 


“Charlie is a Shaman, a medicine man. He’s not a healer or a priest or a witch- 
doctor. There isn’t any equivalent in our culture for what he is unless we had 
shrinks that could actually help people.” 


Representative of the “Enemy” figures are the following: The 
“Cobra Commander” is a figure dressed entirely in blue with black 
gloves and black shoes and a face concealed entirely by a silver vi- 
sor. A knife is shown as strapped to the left thigh and the accessory 
“venom” laser pistol fits into a specially shaped recess on the back 
of the figure. The portrait on the front of the package shows the Co- 
bra Commander holding the venom pistol in his right hand and ges- 
turing towards the viewer with his left hand. The file material for 
Cobra Commander reads as follows: 


COBRA COMMANDER 

Code Name: ENEMY LEADER 

File Name: CLASSIFIED 

Primary Military Specialty: Intelligence 

Secondary Military Specialty: Ordinance (experimental weaponry) 
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Birthplace: CLASSIFIED Grade: Commander-in-Chief 


Absolute power! Total control of the world * * * it’s people, wealth, and re- 
sources—that’s the objective of COBRA Commander. This fanatical leader rules 
with an iron fist. He demands total loyalty and allegiance. His main battle 
plan, for world control, relies on revolution and chaos. He personally led upris- 
ings in the Middle East, Southeast Asia and other trouble spots. Responsible for 
kidnapping scientists, business men, and military ae then forcing them to 
reveal their top level secrets. 


“COBRA Commander is hatred and evil personified. Corrupt. A man without 
19? 


scruples. Probably the most dangerous man alive! 


The final figure to be described is a member of the enemy group 
named “Cobra Intelligence Officer.” This is a white female with 
black hair and black horn-rimmed glasses, wearing what appears to 
be a form-fitting suit of black armor. A pistol is attached to the 
right thigh and the accessories are a backpack with a decorative re- 
lief of a hooded cobra, and a high-density laser rifle. The portrait on 
the front shows the figure holding the rifle in the right hand and 
making a fist with the left hand. The file for this figure reads as 
follows: 


COBRA INTELLIGENCE OFFICER 

Code Name: BARONESS 

Primary Military Specialty: Intelligence 
Secondary Military Specialty: Fixed Wing Pilot 
Birthplace: Classified 


The spoiled offspring of wealthy European aristocrats, the Baroness graduated 
from student radicalism into international terrorism and finally into the ranks 
of COBRA. She was severely burned during a COBRA night attack operation 
and has had extensive plastic surgery. Rumor has it that she is the only one 
who knows Destro’s secret identity. Qualified expert: M-16; AK-47; RPG7; Uzi; 
H.LS.S. tank operator. 


Her principal weakness is in the division of her loyalty between COBRA Com- 
mander and Destro. Her chief strength would seem to lie in her ability to play 
them against each other.” 


Examination of these exhibits as well as the remaining samples 
of the importations, which were equally distinctive, has led the 
Court to find that these figures come within the common meaning 
of the term “doll.” 

It is the opinion of the Court that the term “doll” as used in the 
Tariff Schedules of the United States, has a common meaning 
which is broad enough to cover all those distinctive representations 
of human figures with which children play. The most disinterested 
source for determining the common meaning of a tariff term such 
as “dolls” is that provided by lexicographic authorities. In this re- 
gard, the dictionaries referred to by the Court invariably define the 
word doll as a representation of a human being used as a child’s 
plaything. This, in itself, is virtually decisive. 
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It is also clear that the judicial decisions interpreting the term 
“doll” are used in the tariff schedules, while they have not been 
able to arrive at a perfect definition of the term, have almost with- 
out exception given a broad scope to the term. In United States v. 
Butler Bros., 180 F. 1005 (1910) the court adopted a definition of 
dolls as representational puppets, which definition included the fact 
that the representation was occasionally as a soldier. In Lewis Wolf 
& Co., Inc. v. United States, 15 Cust. Ct. 156, C.D. 963 (1945) the 
court expressed its opinion that the common meaning of the term 
dolls was sufficiently comprehensive to include all dolls, whether or 
not they were used as children’s playthings. See also United States 
v. Cody Mfg. Co., Inc., et al., 44 CCCPA 67, 74 C.A.D. 639 (1957); 
Janex Corp. v. United States, 80 Cust. Ct. 146, 152, C.D. 4748 (1978); 
Russ Berrie & Co., Inc. v. United States, 76 Cust. Ct. 218, 225-226, 
C.D. 4659, 417 F.Supp. 1035 (1976); Brechner Bros. v. United States, 
58 Cust. Ct. 272, 274, C.D. 2959 (1967). 

Plaintiff argues generally that the case law does not establish an 
unvarying principle that all representations of human figures are 
dolls and further that these importation belong to a category of toy 
soldiers which are a type of article which does not come within the 
common meaning of the term doll. The first argument may be true 
but it does not benefit plaintiff because there are no cases in which 
playthings representing human beings were held to be outside the 
scope of the term “dolls.” Thus in M. Pressner & Co. v. United 
States, 24 Cust. Ct. 77, C.D. 1211 (1950) when the court held that 
certain miniature football players were not properly classified as 
dolls, it did so on the extremely limited ground that the importa- 
tions were worn by adults attending football games as badges or in- 
signia indicating allegiance to some particular college or school 
team, and on the further dubious ground that they did not orna- 
ment the person of the wearer. In S. S. Kresge Co. v. United States, 
25 Cust. Ct. 89 C.D. 1269 (1950) the court found that certain hand- 
painted paper mache figures representing Italian farmers and peas- 
ants would not be properly classifiable as “dolls” because the arti- 
cles were permanently mounted on bases, were delicate and fragile 
and were used by adults for decoration of the house. A number of 
other cases in which figures of human beings happened to have 
been classified in provisions other than that for dolls proved noth- 
ing one way or the other because classification under the provision 
for dolls was not at issue in those cases. See United States v. F. W. 
Woolworth, 28 Ct. Cust. Appls. 196, C.A.D. 145 (1940); Lewis Marx & 
Co., Inc. v. United States, 65 Cust. Ct. 672, C.D. 4146 (1970); Exhibit 
Sales Inc. v. United States, 72 Cust. Ct. 119, C.D. 4512 (1974) and As- 
sociated Hobby Mfrs. Inc. v. United States, 67 Cust. Ct. 391, C.D. 
4302 (1971) aff'd 60 CCCPA 121, C.A.D. 1093, 475 F.2d 654 (1973). 

This brings us to plaintiffs second argument that toy soldiers are 
not within the common meaning of dolls and that these “action 
figures” are the modern version of toy soldiers. The Court is of the 
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opinion that, if indeed some toy soldiers are outside the ambit of 
“dolls”, then it is only that traditional category of toy soldiers 
which are characterized by a predominant molded stiffness and 
which are sold and played with in mass quantities. Only in that 
way could they conceivably escape the broad reach of the term 
“doll.” However, the individuality displayed by these importations, 
the degree of intimate and manipulative play which they invite asa 
result of their physical characteristics and mode of presentation, in- 
dicates to the Court that they are nothing at all like traditional toy 
soldiers. 

The testimony offered at trial could not overcome the fundamen- 
tal definition established by lexicographic common meaning and 
prior case law. Although it is clear that plaintiff does not use the 
word “doll” in the marketing of these figures, none of the plaintiff's 
witnesses could persuade the Court that this was a matter of basic 
definition. On the contrary, the evidence as a whole supports the 
conclusion that the emphasis on the term “action figure” is a con- 
scious avoidance of the definitionally correct term “doll” and that 
when these articles are described in general publications in this so- 
ciety such as newspapers or magazines, or in specialized publica- 
tions devoted to collectors of dolls, they are frequently referred to as 
“dolls.” 

In sum, the Court is of the opinion that these figures have been 
properly classified as “dolls” under Item 737.24 of the TSUS. Fur- 
ther, for what it is worth, the Court notes that this classification 
does not in any way detract from the respect which these figures de- 
serve as representations of the human participants in the never- 
ending struggle between good and evil. Henceforth, each and every 
one of these figures must accept the fact that, for tariff purposes 
and by judicial decision, they must face the world as “real Ameri- 
can dolls.” Hopefully, they will meet this decision as to their tariff 
classification with courage and pride. 


(Slip Op. 88-146) 


Sonco Stee, Tuse Div., Ferrum, INc., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND LONE Star STEEL Co., DEFENDANT-INTERVENOR 
Court No. 86-07-00899 
{Injunction of liquidation granted.] 
(Dated October 25, 1988) 


Dow, Lohnes & Albertson (William Silverman, Carrie A. Simon and Ryan Trainer), 
for plaintiff. 
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John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, (Platte B. Moring, IID, Civil Division, United States Depart- 
ment of Justice, for defendant. 

Dewey, Ballantine, Bushby, Palmer & Wood (Michael H. Stein) for defendant- 
intervenor. 


OPINION AND ORDER 


Restani, Judge: This matter is before the court on plaintiff's mo- 
tion for an injunction of liquidation pursuant to 19 U.S.C. § 1516a(c) 
(1982). The original Department of Commerce, International Trade 
Administration (ITA) antidumping determination which underlies 
this action is the same determination underlying [psco, Inc. v. Unit- 
ed States, 12 CIT ——, Slip Op. 88-97 (July 21, 1988) ([psco) in 
which the court granted an injunction of liquidation in similar, but 
not identical, circumstances. 

The United States continues to adhere to its chief objection, that 
is, that this court has no jurisdiction to grant an injunction of liqui- 
dation in a suit challenging a final ITA determination.' That posi- 
tion was rejected in Oki Electric Indus. Co. v. United States, 11 CIT 
——, 669 F. Supp. 480 (1987) (Oki) and in Jpsco and it is rejected 
here. The government summarizes its position as follows: 


[S]ince Congress has established separate reviews for different 
phases of an antidumping or countervailing duty proceeding, a 
challenge to a determination issued during one phase does not 
give rise to a course of action regarding another phase of the 
administrative proceeding. 


Defendant’s Supp. Brief at 4. 

The position is untenable. As indicated in Jpseo, nothing in 19 
U.S.C. § 1516a(c) limits the ability of litigants to obtain injunctive 
relief to annual review cases only. In fact, section 1516a(c\(2) specifi- 
cally addresses both ITA and International Trade Commission (ITC) 
determinations, the effects of which pervade all aspects of unfair 
trade cases. Generally, without a valid affirmative ITC injury deter- 
mination, annual reviews are not proper because any order impos- 
ing duties to offset unfair trade practices would be invalid. Similar- 
ly, if ITA does not make a valid affirmative determination, a party 
should not be subjected to any duties or annual reviews. It is impos- 
sible to totally separate the effects of an original determination 
from subsequent events, as defendant would wish. An annual re- 
view does not have independent existence, it requires a valid under- 
lying order.? Furthermore, an injunction of liquidation in a case 
where there is no annual review cannot possibly be construed as “a 
course of action regarding another phase of the administrative pro- 
ceeding.” There is no other phase. 


Nt is probably a mischaracterization to label these arguments “jurisdictional” in the traditional sense of that 
term. Rather, the parties are arguing about what specific actions the court may take in a particular case accord- 
ing to the statutory scheme and Congressional intent. No one has argued that this court lacks personal jurisdic- 
tion over the parties or that the court lacks subject matter jurisdiction over the underlying case. 

hat litigation may sometimes alter timetables and that liquidation may sometimes occur pending resolution 
of the validity of original determinations does not alter the fact that valid orders must underlie continuing 
proceedings. 
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The government also contends that no injunction should issue be- 

cause the language of section 1516a 
presupposes that the determination in question is one which by 
statute would result in liquidation unless this Court issues an 
injunction. Thus, Congress only intended section 1516a(c) to ap- 
ply to those determinations enumerated in section 1516a(a) 
which would have as a consequence the liquidation of the en- 
tries covered by the particular determination. Since a final de- 
termination only sets an estimated duty deposit rate, and not 
an assessment or liquidation rate, section 1516a(c) does not 
grant this Court the authority to enjoin liquidation in a case 
challenging a final affirmative determination. 

Id. at 5 (emphasis in original). 

This position is also untenable. When Congress amended the law 
in 1984 to make annual reviews optional* it also authorized the gov- 
ernment to promulgate regulations allowing for liquidation in ac- 
cordance with the original determination. The regulation which 
purportedly accomplished this is 19 C.F.R. § 353.53a(d) (1987). It is 
liquidation in accordance with the original determination that is 
sought to be enjoined, not liquidation in accordance with a later 
proceeding. Assuming, arguendo, that it was improper before 1984 
to enjoin liquidation in connection with a challenge to an original 
ITA determination, it is not forbidden after 1984 in a case where no 
annual review determination will govern the liquidation of entries. 
See Oki and Ipsco. 

Many of defendant’s arguments against injunction purportedly 
demonstrate that the public interest of proper enforcement of the 
statutory scheme warrants denial of the injunction. Although it is 
very difficult to reconcile the various provisions of the antidumping 
law, particularly 19 U.S.C. § 1516a(c), with the 1984 amendment, 
the court must do so in order to interpret the statutory scheme 
properly, unless a legislative change occurs. Furthermore, ITA’s 
regulation, 19 C.F.R. § 353.53a(d), must also be applied, unless it is 
in conflict with the statute. If properly interpreted, the regulation 
can be applied in a manner which is in harmony with the statute. 

Analysis starts with the basic provision of 19 U.S.C. § 1516a(c)(1) 
which indicates that liquidation of entries made prior to publication 
of notice of a contrary court decision is to be in accordance with the 
challenged agency determination. The provision contains an excep- 
tion to this rule—in the case of a court ordered injunction of liqui- 
dation, as is sought here. In the event of an injunction of liquidation 
by the court, liquidation is to be in accordance with the court’s final 
decision for any unliquidated entires. 19 U.S.C. § 1516a(e). The 1984 
amendment did not abolish the ability of a party to obtain the type 
of injunction referred to in section 1516a(c)(2), thus any regulation 
issued pursuant to the 1984 amendment cannot abolish a party’s ac- 


3See 19 U.S.C. § 1675 (1982 & Supp. IV 1986). 
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cess to such injunctive relief.‘ The statutory scheme permits injunc- 
tion of liquidation in whichever manner liquidation is to occur, that 
is, as a result of a review or otherwise. Injunction, therefore, is not 
contrary to the regulation describing a procedure for liquidation. 

It is important to discuss some fact patterns which are not at is- 
sue here, in order to comprehend the flaws in defendant’s approach, 
as well as the anomalies created by the 1984 amendment. In 
presenting its case, defendant describes, inter alia, its view of the 
operation of the statutory scheme if no injunction is entered. Of 
particular note is the following statement: 


If the Court’s decision with regard to the final determination 
is not issued prior to the completion of the requested adminis- 
trative review (and there is no likelihood that the decision will 
result in the revocation of the order), the case challenging the 
final determination becomes moot. Since the final results of the 
administrative review govern liquidation, there no longer exists 
a “case or controversy” with respect to the estimated deposit 
rate established by the final determination. See PPG v. United 
States, 11 CIT ——, 660 F. Supp. 965 (1987). 


Defendant’s Supp. Brief at 8.5 

This statement is interesting because it acknowledges that a case 
that may result in revocation is not mooted by a subsequent review, 
but it is difficult to comprehend why a “likelihood” of revocation as 
a result of the court’s decision is the standard. Mootness involves 
the issue of whether a controversy exists. If a party claims he is en- 
titled to “revocation,” the controversy is not mooted; it must be fi- 
nally resolved. Even accepting much of defendant’s argument, it 
seems clear that a case such as Sonco’s, which seeks among other 
things total elimination from the antidumping duty order, would 
not be mooted by a subsequent annual review determination finding 
some margin or by the setting of a margin based on the final deter- 
mination. Apparently, there is agreement that where requested an- 
nual reviews have not been completed before a court decision find- 
ing an affirmative antidumping determination invalid there is no 
basis for liquidation with antidumping duties. Therefore, a court or- 
der totally invalidating an ITA original determination, which order 
occurs in the midst of an annual review, will result in the suspend- 
ed entries being liquidated with no antidumping duties, even with- 
out an injunction and even though they were entered prior to the 
court’s decision. 

In this case, Sonco filed no administrative review. It sought exclu- 
sion from the order (or “revocation” as to itself) and whatever lesser 


4When the court obtained full equity powers in 1980, it was no longer necessary to provide for the standards 
for injunctive relief in section 1516a(c) and the provision was appropriately amended. Ordinary federal principles 
were to apply. See 28 U.S.C. § 1585 (1982) and Pub. L. 96-417, title VI § 608(c), 94 Stat. 1727, 1746 (1980). 

Saithough cases involving only rates, not validity, may be mooted in this manner, it is not a situation to be de- 
sired. The Congressional scheme provides for litigation of all issues related to validity and rates via challenge to 
original determinations. Termination of such litigation because of mootness often results in the waste of consider- 
able effort by the parties and the court. 
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relief it could obtain by means of a challenge to ITA’s original de- 
termination. As a result of the 1984 amendment and ITA’s regula- 
tion, suspension has been terminated and liquidation will occur im- 
mediately unless injunction is issued under 19 U.S.C. § 1516a(c)(2). 
It is injunction of such liquidation which Sonco seeks, and it is in- 
junction which will preserve the status quo, just as administrative 
suspension does upon request for an annual review. 

The court is very concerned that the status quo be preserved 
pending resolution of this matter. This was an important concern 
of the Court of Appeals in Zenith Radio Corp. v. United States, 710 
F.2d 806 (Fed. Cir. 1983), where it reversed an order of this court de- 
nying an injunction of liquidation in the context of an annual re- 
view case. 

Injunctions under 19 U.S.C. § 1516a(c) do more than preserve the 
status quo simply to allow harm to occur when litigation is com- 
plete. They preserve the status quo for the purpose of assuring that 
duties are assessed in accordance with law as it is finally deter- 
mined to be. Had the 1984 amendments not occurred, liquidation as 
to each year’s entries would be automatically suspended until com- 
pletion of the relevant annual review. Given the time necessary to 
complete reviews, the parties often had several years to resolve dis- 
putes about ITC and ITA affirmative original determinations before 
liquidation of any entries was ordered. With the 1984 amendment, 
liquidation may begin on the first anniversary of an antidumping 
order if no review is requested.’ Over the years, litigation in an- 
tidumping and countervailing duty cases has become more compli- 
cated as the parties’ sophistication in the area has grown. The agen- 
cy has become more burdened, so that remands are often necessary 
and are difficult to complete quickly. Litigation before this court ap- 
pears to be more complicated than Congress expected. The court 
does not believe that Congress intended the 1984 amendment to 
prejudice importers in challenging and seeking relief with regard to 
original determinations merely because litigation concerning origi- 
nal determinations may take more than one year to resolve. What 
Congress intended by the 1984 amendment was to lighten ITA’s 
burdens, not to change the basic thrust of the protections afforded 
both domestic and importing interests. 

Furthermore, the court finds no evidence anywhere in the legisla- 
tive history that a party such as Sonco must give up its right to 
seek the full benefits of exclusion by challenge to an original deter- 
mination unless it asks ITA to review margins under the annual re- 
view provisions. The prior discussion indicates that this is not the 
statutory scheme. As Sonco has the right to seek exclusion in this 

®In the circumstances of this case, previous directions by ITA to Customs to liquidate entries do not define the 


status quo. Prevention of irreversible liquidation is the essence of preservation of the status quo where the agency 
is likely to liquidate entries erroneously without the injunction. 

It seems that the injuncticn of liquidation provisions of section 1516a(c) were intended to be most useful to the 
domestic industry because a negative finding would result in immediate liquidation at no duties. As to importers 
and producers, automatic suspension of liquidation under the statute often provided adequate relief. See also Al- 
goma Steel Corp. v. United States, 12 CIT ——, Slip Op. 88-118 at 8-10 (September 6, 1988). 
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action, it also has the right to seek injunctive relief so as to pre- 
serve remedies as to past entries. Whether it is granted relief de- 
pends only on the ordinary standards for injunctive relief, to be dis- 
cussed, infra. 

Defendant has made clear its view that even persons challenging 
ITC’s determination should file annual reviews to obtain the bene- 
fits of suspension and injunctions. See Algoma Steel Corp. v. United 
States, 12 CIT ——, Slip Op. 88-118 at 6 (September 6, 1988) (cast- 
ing doubt on defendant’s position.) As defendant states in its supple- 
mental brief: 


In those infrequent situations when a party only disputes an 
injury determination by the International Trade Commission, it 
may appear that the Department’s position forces parties to re- 
quest “sham” reviews. However, as discussed in this note, no 
review is a sham since it will ultimately determine the actual 
rate at which merchandise is being dumped in the United 
States and may itself result in the revocation of the order. See 
19 C.F.R. § 353.54. 


Defendant’s Supp. Brief at 10 n.4. 

If there is a good reason for defendant’s view, this is not such a 
reason. If the 1984 amendment sought to accomplish anything it 
certainly was the avoidance of annual reviews where no one dis- 


putes margins. Similarly, Sonco’s challenge to the ITA determina- 
tion which apparently goes to the very existence of the order as to 
Sonco, as well as to rates, is not a challenge which must or should 
be made in an annual review. In this situation the public interest 
of enforcement of the antidumping laws in accordance with the 
statutory scheme is served by injunction of liquidation.° 

Having determined that 19 U.S.C. § 1516a(c) permits injunction of 
liquidation in a case such as this, where plaintiff challenges the 
original determination and the original determination will result in 
liquidation if injunction is not granted and, indeed, that injunction 
will ultimately avoid waste of administrative and judicial resources, 
the court will consider the remaining grounds for injunctive relief. 

First, the question of likelihood of success on the merits has al- 
redy been resolved in Sonco’s favor to some degree. See Sonco Steel 
Tube Div., Ferrum, Inc. v. United States, 12 CIT ——, Slip Op. 
88-109 (August 18, 1988). The court is unaware as to whether this 


5The court does not suggest that the rates versus validity distinction should be determinative. In this case, one 
does not have to reach the issue presented by cases where the parties accept the order, but reject the rate. In any 
case there are great difficulties with such a distinction. Congress did not indicate in section 1516a(c) that injunc- 
tive relief should be limited in this way, and the factual basis underlying such a distinction often is not clear at 
the time injunctive relief is sought, as the recalculations which challenges sometimes cause often have domino ef- 
fects. Perhaps defendant would assert that Sonco should argue about validity here and argue about rates in a 
new proceeding challenging an annual review. The court seet no basis in the statute for forcing parties to split 
their claims in such a manner. See supra note 5. As indicated, the court doubts that Congress foresaw the over- 
lapping timetables for original determination and annual review litigation that has caused numerous procedural 
problems. 

*Defendant’s argument that injunction will permit duties to be imposed based on entries which bear no rela- 
tion to the entries examined in the original determination has no relevance. The 1984 amendment permits this to 
occur by making annual reviews of entries non-mandatory. The original rate set by ITA, either on its own or af- 
ter judicial review, will apply until someone seeks annual review. 
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decision ordering remand will result in a lower margin or no mar- 
gin. In any case, the court found significant errors in the underly- 
ing determination. 

Second, as to balance of hardships, Sonco has made deposits of du- 
ties at the rates ordered by defendant for the last two review peri- 
ods. Thus, defendant is fully secured, Neither defendant nor defend- 
ant-intervenor argue that they will be harmed by an injunction of 
liquidation. As will be discussed further, without an injunction 
plaintiff's past entries will be liquidated with an assessment for ad- 
ditional duties that is likely to be erroneous. Plaintiff would have 
no avenue for relief if entires subject to immediate liquidation were 
actually liquidated. Plaintiff is not permitted to protest the liquida- 
tion in order to challenge ITA’s determination. See Ipsco at 4. 

Third, as to the likelihood of irreparable harm absent an injunc- 
tion, plaintiffs entries may be liquidated with finality without an 
injunction. This would result in plaintiff irretrievably losing several 
hundred thousand dollars in duties. Defendant argues that this is 
what Congress intended, that is, even if the court has jurisdiction, 
Congress intended plaintiffs such as Sonco! to lose duties which it 
might not owe unless it can show that the economic loss which will 
be suffered will reek some grave financial havoc on the movant. 
Where balance of hardships tips so decidedly in plaintiff's favor, the 
court believes plaintiff need not establish such a severe loss, but 
rather that an irretrievable substantial loss of funds will suffice. 
See National Juice Products Ass’n. v. United States, 10 CIT ——, 
628 F. Supp. 978, 984-87 (1986) and American Customs Brokers Co. 
v. U.S. Customs Service, 10 CIT ——, 637 F. Supp. 218, 220-21 (1986) 
(both finding lack of ability to obtain legal relief for economic harm 
suffered may constitute irreparable harm). 

Automatic liquidation in the midst of this complex litigation 
threatens the purpose of the litigation and is contrary to Congress’ 
intent of having duties imposed according to law.!! Given Sonco’s 
status as producer and importer with substantial duties at risk, its 
likelihood of success in challenging the original determination and 
the lack of demonstration of hardship to defendants, injunction is 
granted. 


10Sonco allegedly is both importer and producer. 

That the litigation may have prospective effect absent an injunction is not a reason to deny relief where seri- 
ous harm as to past entries will occur. Defendant believes too much concern for irreversible liquidation of entries 
will make injunctions “automatic.” Assuming arguendo that the 1984 amendment leads to “automatic” injunc- 
tions after the time for me of annual review requests elapses with no ve being made, this is simply the 

e 0 


result of the eer amendment which does not fit very well with som the details of the pre-existing statu- 
tory scheme. Virtually automatic injunctions in annual review determination cases have not been found to con- 
flict with the statutory scheme. That injunctions might become “automatic” under one more fact pattern also 
would not seem to create a conflict with the statute. 
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OPINION 


Opera costumes imported by non-profit organization were properly classified 
under Item 851.30 TSUS and entered duty free. 


[Motion by Malabar Limited to file a brief as amicus curiae in the subject case is 
GRANTED; motion by said amicus curiae to dismiss for lack of jurisdiction is DE- 
NIED. Upon the Stipulation of Facts and other papers filed by the parties, the Court 
finds for the defendant, and the determination by the Customs Service on November 
6, 1985, is SUSTAINED.] 
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Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice (Michael T. Ambrosino) for defendant. 
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BACKGROUND 


Plaintiff Eaves-Brooks, a domestic supplier of opera and theater 
costumes, initiated this action pursuant to 19 U.S.C. §1516(c) to 
contest the denial of its petition to the U.S. Customs Service seeking 
the reclassification of imported theater and opera costumes. The 
Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(b). 

The merchandise which is the subject of this action consists of op- 
era costumes manufactured by Malabar, Ltd., a Canadian company, 
and rented to the Kentucky Opera Association for use in a produc- 
tion of “The Abduction from the Seraglio.” The merchandise was 
entered into the United States at Buffalo, N.Y. on February 27, 
1986 as Entry No. 835099, and was liquidated by Customs duty-free 
under the “Regalia” provision found in Item 851.30 TSUS. 

Plaintiff contends that the classification of the subject merchan- 
dise under the “Regalia” provision is incorrect and that the mer- 
chandise should be classified as “Wearing Apparel and Accessories” 
under Schedule 3, Part 6, TSUS. 

Defendant United States, while contesting the allegation of the 
complaint, expressly concurs in the jurisdiction of the Court. 

Malabar Limited (“Malabar”) moved for leave to file a brief as 
amicus curiae and also moved to dismiss the complaint on the 
grounds of lack of jurisdiction, alleging that Eaves-Brooks is not an 
“interested party” under 19 U.S.C. § 1516(a)(2). Section 1516 pro- 
vides that an “interested party” may file a petition to contest the 
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classification and rate of duty imposed upon certain designated im- 
ported merchandise. “Interested party” is defined in the statute as, 
inter alia, “(A) a manufacturer, producer, or wholesaler in the Unit- 
ed States * * * of goods of the same class or kind as the designated 
imported merchandise.” Malabar contends that only opera cos- 
tumes for a specific opera (and by implication, similar or identical 
to those manufactured by Malabar) constitute goods of the same 
class or kind. But amicus curiae acknowledges that Eaves-Brooks is 
a manufacturer of opera costumes, and even in its disparagement of 
Eaves-Brooks makes it clear that amicus considers plaintiff a com- 
petitor, or at least a potential competitor; since both manufacture 
opera costumes, Malabar’s adversarial stance alone would tend to 
support the proposition that plaintiff manufactures goods of the 
same class or kind as Malabar. Malabar’s assertion that “[tjhe rele- 
vant market and identity of purchasers before the Court are limited 
to opera companies that are producing ‘The Abduction from the Se- 
raglio’ ’’! is, at best, specious. Because the merchandise which is the 
subject of this action consists of opera costumes, the only proper in- 
quiry is whether Eaves-Brooks is a manufacturer or producer of op- 
era costumes and not whether it manufactured the exact costumes 
contained in the entry or entries which triggers or trigger the right 
to commence this action. 

Malabar urges the Court to follow the holding of this Court in 
Libby Glass, Division of Owens Illinois, Inc. v. U.S., 9 CIT 31 (1985), 
and to dismiss this action based on the proposition that plaintiff is 
not an “interested party;” however, this is a non-sequitur, for in 
Libby Glass the Court dismissed a portion of a complaint because 
the plaintiff had not designated a particular item in its petition to 
Treasury. Here, plaintiffs petition designated all imported opera 
and theater costumes. It is undisputed that plaintiff is a domestic 
manufacturer of opera costumes; thus plaintiff is a domestic manu- 
facturer of goods of the same class or kind as the designated import- 
ed merchandise. As such, plaintiff is an “interested party” as de- 
fined by § 1516(a)(2). 

It is not necessary, however, to pursue this line of inquiry as Mal- 
abar has no standing, as an amicus curiae, to file a dispositive mo- 
tion; that privilege is reserved to parties in interest in the case.? Ac- 
cordingly, Malabar’s motion to dismiss will not be entertained by 
the Court. It may also be noted that Malabar cannot directly inter- 


1Malabar’s brief at p. 16 


he Court is not unaware of the broad statement contained in 3 ACJS 432 that “An amicus curiae may move 
to dismiss a proceeding for want of jurisdiction * * *” but considers that averment over-broad; the sole citation 
in support of the statement is a case in which the plaintiff had specially invited the participation of an amicus 


curiae “as if the [amicus] were a party.” The Court also concurs in the propriety and appropriateness of amicus 
fe 


curiae’s raising the question of jurisdiction, which question the Court has considered. While it is not dispositive of 
the ed of jurisdiction, it is instructive to note that both parties to the litigation agree that the Court has 
jurisdiction. 

The friend of the Court asserts lack of jurisdiction, and cites Stewart Warner Corp. v. U.S., 4 CIT 141, (1982) in 
support of its position. That support is misplaced. In Stewart Warner the Court expressly denied amicus a “gener- 
al right of participation” where it appeared that the purpose was to accomplish indirectly what could not be at- 
tained directly. In that case, as in this, amicus sought to be an intervenor, rather than amicus curiae. 
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vene in the case, such intervention being proscribed by 28 U‘S.C. 
§ 2631. 


Discussion 


Turning to the merits of the case, the issues have been defined by 
a Stipulation of Facts in Lieu of Trial (and an amendment thereto), 
which Stipulation has been approved by the Court. It is stipulated, 
inter alia, that: 

(1) The costumes, the duty-free importation of which is protested 
by Eaves-Brooks, were manufactured by Malabar Limited and 
rented to the Kentucky Opera Association for a production of Mo- 
zart’s opera “The Abduction From the Seraglio.” 

(2) The Kentucky Opera Association is a non-profit organization. 

(3) The costumes were admitted by the U.S. Customs Service duty 
free under TSUS 851.30, “Regalia.” 

(4) Kentucky Opera did use the costumes in a performance of an 
opera for which usual admission fees were charged. 

(5) Plaintiff is a New York company which offers costumes of the 
same class or kind as those supplied by Malabar and used by the 
Kentucky Opera in its public performance of the Mozart opera re- 
ferred to. 

It should be noted initially that “[a] presumption of correctness 
attaches to a classification by the Customs Service,” Jarvis Clark 
Co. v. U.S., 733 F.2d 873, 876 (1984); See, 28 U.S.C. § 2639(a\(1). This 
imposes a dual burden on the importer (or the domestic interested 
party under § 1516), as it must “prove not only that the govern- 
ment’s classification is incorrect but also that the importer’s pro- 
posed classification is correct.” 733 F.2d 873 at 876. 

Plaintiff presents two arguments in support of its position: 

(1) that the opera costumes were employed for a “commercial 
use” as proscribed by the Headnotes to Schedule 8, Part 4, TSUS. 

(2) that the opera costumes do not constitute “Regalia” as defined 
by Headnote 2 to Schedule 8, Part 4, TSUS. 

The superior heading of Item 851.30, TSUS reads in relevant 
part: 

“Articles imported for the use of * * * any non-profit institution 
established for educational * * * purposes, or for the encourage- 
ment of the fine arts.’”* 


Headnote 2 to Schedule 8, Part 4, TSUS defines “regalia” as 
follows: 

“The term ‘regalia’ as used in this part (items 850.40 and 

851.30) embraces only such insignia of rank or office, emblems, 


or other articles as may be worn upon the person or borne in 
the hand during public exercises of the institution, and does 


*Before 1966, this heading included the word “solely”, i.e., “established solely for educational * * * purposes 
* * *” (emphasis added). However, by amendment to the TSUS in 1966, the word “solely” was Roepe 
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nor include articles of furniture or fixtures, nor regular wear- 
ing apparel, nor personal property of individuals.” 


Headnote 1 to Schedule 8, Part 4, TSUS, provides that to qualify 
for duty-free entry under Part 4 (which includes Item 851.30), the 
imported article must be “exclusively for the use of the institution 
involved, and not for distribution, sale or other commercial use.” 


A. Whether the opera costumes were employed for a “commercial 
use’’? 

Plaintiff urges the proposition that the Customs Service erred in 
allowing duty free importation of the opera costumes on the dual 
grounds that the costumes (1) were employed for a “commercial 
use” as proscribed by the Headnotes to Schedule 8, Part 4, TSUS, 
and (2) were not employed “during public exercises of the 
institution.” 

While there is clearly some imprecision in the language of the 
statute, i.e., “commercial use” and “public exercises” are not de- 
fined, the Court is impelled by logic and past practice to reject both 
bases of plaintiff's argument. Kentucky Opera is a non-profit orga- 
nization, as evidenced by its Internal Revenue Service exemption, 
26 U.S.C. § 501(cX3), which, while admittedly not entirely disposi- 
tive of the issue, is persuasive, as Kentucky Opera would presuma- 
bly forfeit that exemption if it were to engage in what are common- 
ly called “commercial” activities. In addition, it seems clear that by 
deleting the word “solely” from the TSUS headnote, as noted above, 
Congress intended to confer the benefits of 851.30 upon “* * * any 
non-profit institution established for * * * the encouragement of the 
fine arts” such as the Kentucky Opera Association. (Emphasis add- 
ed.) Kentucky Opera avers (Defendant’s Brief, p. 2, Stipulation, Ex- 
hibit B & C) and that averment is uncontradicted, that it in fact 
does not make a profit on its opera presentations, a situation which 
would generally lead to the demise of a commercial enterprise. Fur- 
thermore, its opera presentations are undoubtedly the major, if not 
the sole, “public exercises” in which it engages. 

The Court may take judicial notice of the past practices of many 
non-profit institutions in staging performances for a fee, or selling 
prints or other merchandise to the public. While legislators and 
commentators from time to time question such practices, the society 
and its elected representatives obviously feel that there is some 
overall desirable societal result, notwithstanding that commercial 
enterprises may be seen to have been placed at a competitive disad- 
vantage with respect to such non-profit institutions. 

Somewhat the same situation obtains here, as plaintiff states, and 
neither defendant nor amicus curiae deny, that plaintiff is put at a 
competitive disadvantage by the ability of Malabar to export opera 
costumes duty free into the United States from Canada while plain- 
tiff cannot export its opera costumes into Canada at all (Stipulation 
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of Facts, No. 4). While this apparent inequity may cry out for re- 
dress, there is no remedy available under current U.S. law. 


B. Whether the costumes constitute “Regalia”? 

As to whether or not the costumes constitute “Regalia” under the 
enumerated Tariff Schedule Item, the credentials and knowledge of 
plaintiffs expert witness are impressive. Robert W. Shuy, Ph.D., set 
forth twelve definitions of regalia (Plaintiffs appendix C) which 
were apparently extant, if not in common usage, during the period 
1910 to approximately 1930, which was the period during which the 
tariff legislation under consideration initially was considered and 
enacted, including the “regalia” provisions. These definitions indi- 
cated that the term “regalia” originally referred to symbols of roy- 
alty, though its meaning has been expanded to include decorations 
or insignia of an order or office. According to plaintiff, these defini- 
tions show that during this period “regalia” did not include operatic 
and theatrical costumes. But this overlooks the ongoing evolution 
and etymological development of the language—and the modifica- 
tion of the regalia provisions since 1930.4 

The opera costumes which are under discussion seem clearly to 
fall within the headnote provision: “The term ‘regalia’ as used in 
this part (items 850.40 and 851.30) embraces only such insignia of 
rank or office, emblems, or other articles as may be worn upon the 
person * * * (emphasis added). 


CONCLUSION 


Accordingly, it is the conclusion of this Court that the Kentucky 
Opera Association is a non-profit organization as contemplated by 
TSUS 851.30, that the presentation of an opera in which the cos- 
tumes were “worn upon the person{s]” performing in the opera was 
not a commercial use, that the opera presentation was a “public ex- 
ercise of the institution”, that the merchandise in question is “rega- 
lia” within the meaning of the TSUS, and that the merchandise 
was properly classified under Item 851.30, TSUS. The Court notes 
the stipulation that the Canadian government does not allow the 
importation into Canada of opera costumes (if Canadian companies 
can supply them) but does not find that fact relevant to the legal is- 
sues in this case. 

Upon the Stipulation of Facts and other papers filed by the par- 
ties, the Court finds for the defendant, and the determination by 
the Customs Service Classification and Value Division, is sustained. 
It is so ordered. 


4 See, for example: 89 S. Ct. 1827 (1969): “ * * * the appellant, in Klan regalia * * * 
654 F.2nd 204 (1981): “* * * clad in his Superman regalia * * *” 


513 F.Supp. 51 (1981): “* * * the dark blue uniform of the Ukrainian police * * * [he was] in that regalia” 

562 F.2d 839 (1979): “* * * in the regalia worn in academic processions.” 

394 F.Supp 1119 (1975): “* * * in his football regalia * * * 

93 F.Supp 349 (1950): “* * * the conventional regalia of the gymnast or circus acrobat * * *” 

See also 10 U.S. Tariff Commission, Tariff Classification Study 64 (1960), which states that the definition of 
regalia was modified to include the practice, and that the actual scope of the practice was to include as regalia 
almost any article that satisfied the criteria set forth in the statute. 





74 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 48, NOVEMBER 30, 1988 


(Slip Op. 88-148) 
Texas APPAREL Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-05-00618 
Before RE, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


The Customs Service appraised or valued certain wearing apparel, imported from 
Mexico, upon the basis of computed value, pursuant to 19 U.S.C. § 1401a(e). Plaintiff 
contests the inclusion in the appraised value of the cost or value of sewing machines, 
repair parts, and the cost of repairs as an “assist” under 19 U.S.C. § 1401la(h)(1)(A)(ii). 
Plaintiff and defendant move for summary judgment. 

Held: The court concludes that there are no material issues of fact in dispute. 
Since the Customs Service properly appraised or valued the imported merchandise, 
plaintiff's motion for summary judgment is denied, and defendant’s cross-motion for 
summary judgment is granted. 


[Plaintiff's motion for summary judgment is denied; defendant’s motion for sum- 
mary judgment is granted.] 


(Dated October 25, 1988) 
Stein Shostak Shostak & O’Hara, (S. Richard Shostak at oral argument and on 
the brief and Robert Glenn White on the brief), for plaintiff. 
John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch (Kenneth N. 
Wolf at oral argument and on the brief), for defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper appraisement or valuation, for customs purposes, of 266 
entries of certain wearing apparel imported from Mexico between 
July 1, 1980 and May 29, 1981. The Customs Service appraised the 
merchandise on the basis of computed value, pursuant to section 
402(e) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979, Pub. L. No. 96-39, § 201(a), 93 Stat. 194 (codified 
as amended at 19 U.S.C. § 1401a (1982)). The appraised value of the 
wearing apparel included an addition for the cost or value of sewing 
machines, including their repair parts and the cost of repairs, as an 
“assist” under 19 U.S.C. § 1401a(h)(1)(A\(ii). 

Plaintiff contests the inclusion in the appraised value of the cost 
or value of the sewing machines as dutiable assists, and contends 
that 19 U.S.C. § 1401la(h)(1)(A)ii) does not include general purpose 
machinery as assists. It maintains that “the only production equip- 
ment included as assists are the ‘tools, dies, molds, and similar 
items * * *’ which are special purpose equipment having the dedi- 
cated and exclusive function of producing the discrete article in 
question.” Specifically, plaintiff claims that the sewing machines 
are “general purpose equipment,” and are not “tools, dies, molds, 
and similar items used in the production of the imported merchan- 
dise.” Hence, plaintiff contends that the appraisement of the im- 
ported merchandise should not have included an addition for the 
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cost or value of the sewing machines, and seeks a refund of the ex- 
cessive duties paid, with interest. 
Computed value is defined in 19 U.S.C. § 1401a(e) as follows: 


(1) The computed value of imported merchandise is the sum 
of— 


(A) the cost or value of the materials and the fabrication 
and other processing of any kind employed in the produc- 
tion of the imported merchandise; 

(B) an amount for profit and general expenses equal to 
that usually reflected in sales of merchandise of the same 
class or kind as the imported merchandise that are made 
by the producers in the country of exportation for export to 
the United States; 

(C) any assist, if its value is not included under subpara- 
graph (A) or (B); and 

(D) the packing costs. 


Id. 
An “assist” is defined in 19 U.S.C. § 1401a(h\(1)(A) as follows: 
As used in this section— 
(1(A) The term “assist” means any of the following if sup- 
plied directly or indirectly, and free of charge or at reduced 


cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United 
States of the merchandise: 


(i) Materials, components, parts, and similar items incor- 
porated in the imported merchandise. 

(ii) Tools, dies, molds, and similar items used in the pro- 
duction of the imported merchandise. 

(iii) Merchandise consumed in the production of the im- 
ported merchandise. 

(iv) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in 
the United States and are necessary for the production of 
the imported merchandise. 


Id. (emphasis added). 

The question presented is whether the cost or value of the sewing 
machines, repair parts, and the cost of repairs were properly includ- 
ed by the Customs Service in the computed value of the imported 
merchandise as an “assist” under 19 U.S.C. § 140la(h)(1)(A)Gi). 

Pursuant to 28 U.S.C. § 2639(a)(1) (1982), the decision of the Cus- 
toms Service is presumed to be correct, and the burden of proof is 
upon the party challenging the decision. 

Contending that there are no material issues of fact in dispute, 
both parties moved for summary judgment pursuant to Rule 56 of 
the Rules of the United States Court of International Trade. Upon 
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examining the relevant statutes and supporting papers, the court 
concludes that there are no material issues of fact in dispute, and 
that plaintiff has not overcome the presumption of correctness that 
attaches to the Customs Services’ determination. Consequently, 
plaintiff's motion for summary judgment is denied, and defendant’s 
cross-motion for summary judgment is granted. 

On a motion for summary judgment, it is the function of the 
court to determine whether there are any factual disputes that are 
material to the resolution of the action. See Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247-48 (1986). The court may not resolve 
or try factual issues on a motion for summary judgment; it may on- 
ly “determine whether there is a genuine issue for trial.” Id. at 249; 
Yamaha Int'l Corp. v. United States, 3 CIT 108, 109 (1982). In ruling 
on cross-motions for summary judgment, if no genuine issues of ma- 
terial fact exist, the court must determine whether either party is 
“entitled to judgment as a matter of law.” See U.S.C.LT. R. 56(d); 
United States v. B.B.S. Elecs. Int’l Inc., 9 CIT 561, 566, 622 F. Supp. 
1089, 1094 (1985). 

Plaintiff contends that the term “assist,” defined in 19 U.S.C. 
§ 1401la(h)(1)(A)ii), as “[t]ools, dies, molds, and similar items used in 
the production of the imported merchandise,” should be construed 
strictly to encompass only equipment of a specialized nature that is 
used to produce the particular merchandise. According to plaintiff, 
the sewing machines in issue are capable of serving diverse func- 
tions for the manufacture of a wide variety of articles, and, there- 
fore, are general purpose equipment that cannot be equated with 
“tools, dies, molds, and similar items.” Hence, plaintiff maintains 
that it “was error to include the value of such general purpose ma- 
chinery, sewing machines, in calculating the computed value of the 
wearing apparel * * *.” 

Defendant disagrees, and maintains that including an amount for 
the cost or value of “sewing machines in the appraised computed 
value of the merchandise is correct as a matter of law, regardless of 
whether the ‘sewing machines’ are within the statutory definition 
of ‘assists.’”” Defendant contends that, under the provisions of 19 
U.S.C. § 1401la(e), the sewing machines are includable in computed 
value because they are an integral part of the “processing * * * em- 
ployed in the production of the imported merchandise * * *.” See 19 
U.S.C. § 1401a(e)(1)(A). In the alternative, defendant maintains that 
pursuant to 19 U.S.C. § 1401la(e)(1)(B), the cost or value of the sew- 
ing machines must be part of the “profit and general expenses” of 
the wearing apparel. Furthermore, defendant submits that the leg- 
islative history of the Trade Agreements Act demonstrates that the 
term “assist,” as defined in 19 U.S.C. § 1401a(h)(1)(A)Gi), has a broad 
and expansive meaning which encompasses the sewing machines in 
issue. 





U.S. COURT OF INTERNATIONAL TRADE 77 


It is evident from the submissions that there is no material issue 
of fact in dispute, but rather, only an issue of law. Namely, the par- 
ties are in disagreement as to whether the cost or value of the sew- 
ing machines, including their repair parts and costs of repairs, was 
properly included in the computed value of the imported merchan- 
dise as an “assist” pursuant to 19 U.S.C. §140la(eX1\(C) and 
§ 140la(h\(1)(A)Gii). More specifically, the parties disagree as to 
whether the sewing machines, repair parts, and the costs of repairs 
constitute an “assist,” which, in 19 U.S.C. § 1401la(h)(1)(A\ii), is de- 
fined as “tools, dies, molds, and similar items used in the production 
of the imported merchandise.” 

On judicial review, the fundamental question presented is wheth- 
er, based upon the statutory language and the legislative intent 
which underlies the pertinent statutory provision, the interpreta- 
tion of the statute by the Customs Service was reasonable. 

It is axiomatic that statutes are to be interpreted so as to carry 
out the underlying legislative policy and intent. See Chevron U.S.A. 
Inc. v. National Resources Defense Council, Inc., 467 U.S. 837, 
842-43 (1984). It is also clear that “the starting point for interpret- 
ing a statute is the language of the statute itself.” Consumer Prod. 
Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). If a 
statute is silent or ambiguous on a particular question, it is appro- 
priate for the court to accord deference to the agency’s interpreta- 
tion of the statute if the interpretation is reasonable and consistent 
with the legislative intent. See Japan Whaling Ass’n v. American 
Cetacean Soc’y, 478 U.S. 221, 233 (1986). 

Plaintiff maintains that “the intent of the legislature to limit the 
definition of assists to specialized items * * * is evident from the 
history of the Trade Agreements Act of 1979, from the adoption and 
usage of the phrase ‘tools, dies, molds,’ and from the demonstrated 
concept and scheme of the new value code.” It contends that the 
goal of the code is to value goods based on “actual foreign expendi- 
tures,” rather than “all costs expended” in producing the merchan- 
dise, and, therefore, adjustments made under computed value must 
be “strictly limited to those set out in the code.” According to plain- 
tiff, the “only equipment ‘used in the production of the imported 
merchandise’ the cost or value of which is dutiable as an assist con- 
sists of ‘tools, dies, molds’ and items ‘similar’ thereto.” (emphasis in 
original). Hence, plaintiff submits that it does not include general 
purpose machinery such as sewing machines. 

An examination of the legislative history of the Trade Agree- 
ments Act reveals that Congress did not intend as narrow or restric- 
tive a view of computed value, or of the term “assist,” as suggested 
by plaintiff. The legislative history of the Trade Agreements Act of 
1979 indicates that the Act “revise[s] section 402 of the Tariff Act of 
1930, which specifies the methods for determining the value of an 
import for purposes of applying ad valorem duties, to make it con- 
sistent with the Customs Valuation Agreement negotiated in the 
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[Multilateral Trade Negotiations].” S. Rep. No. 249, 96th Cong., 1st 
Sess., reprinted in 1979 U.S: Code Cong. & Admin. News 381, 406. 
The amended version of section 402 contains five methods of cus- 
toms valuation including computed value which is “based on pro- 
duction costs, profit and overhead.” H.R. Rep. No. 317, 96th Cong., 
1st Sess. 79 (1979). 

The Report of the House Committee on Ways and Means (House 
Report) states that the computed value standard under the 
amended section 402 “conceptually follows the constructed value 
standard * * * and the cost of production standard” under the for- 
mer section 402. See id. at 94. Pursuant to the present section 
402(e), the computed value of imported merchandise includes “any 
assist,” which is defined in the present section 402(h)(1)(A). The 
House Report states that an “assist” is: 


a concept which, while taking on greater significance in cus- 
toms valuation, has never before been defined by statute. The 
definition specifies those particular items or services which, 
when supplied directly or indirectly by the buyer of the import- 
ed merchandise, free of charge or at reduced cost, for use in 
connection with the production or the sale for export to the 
United States, are to be treated as an assist. 


Id. at 81; see also S. Rep. No. 249, 96th Cong., 1st Sess., reprinted in 
1979 U.S. Code Cong. & Admin. News at 407. According to the 
House Report, a goal of the new valuation code is “to ensure that 
these new rules are fair and simple, conform to commercial reality, 
and allow traders to predict, with a reasonable degree of accuracy, 
= that will be assessed on their products.” H.R. Rep. No. 317, 
at 79. 

It is evident that the aim of the new valuation scheme is to estab- 
lish a uniform, fair, and greatly simplified system for the valuation 
of imports in order to reduce non-tariff barriers to trade and to pro- 
mote international trade. See id. at 94. As stated in the legislative 
history, the computed value standard was developed to aid Customs 
and the importer in determining customs value. See id. The new 
code simplifies valuation since it “confines the computed value stan- 
dard to the cost of producing the imported merchandise * * *.” Jd. 
Accordingly, the Custom Service’s interpretation of 19 U.S.C. 
§ 1401a(h)(1)(A)(ii) as including items directly related to the produc- 
tion of merchandise, such as a sewing machine to the sewing of 
wearing apparel, cannot be said to be contrary to the goals and in- 
tent of the new valuation code. Including the value of the sewing 
machine, which is essential to the fabrication of the apparel, fairly 
and accurately reflects “the cost of producing the imported 
merchandise.” 

Plaintiff contends that the legislative intent of | section 
1401la(h)(1)(A\ii) was to exclude general purpose machinery from 
the definition of items similar to “tools, dies, molds.” For support, 
plaintiff refers to a questionnaire sent by the Regional Commission- 
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er of Customs describing the scope of assists as not including gener- 
al purpose machines. Hence, plaintiff contends that Customs’ 
change in policy in 1980, to include general purpose machinery in 
its definition of assists, is erroneous. Defendant, however, points out 
that the questionnaire cited by plaintiff “did not reflect the position 
of the Customs Service,” but was a “document generated by a re- 
gional office.” (emphasis in original). 

Defendant stresses that the Customs Service, in interpreting the 
statute, has differentiated between those general purpose machines 
which are used in the actual production of the specific imported ar- 
ticle, and those that are not used in the actual production of the 
merchandise. Indeed, the Customs Service has specifically inter- 
preted the statute to include “general purpose equipment, such as 
sewing machines, ovens, drill presses, etc., * * * used abroad in the 
production of merchandise imported into the United States, [as] du- 
tiable under section 402 (h)\(1)(A\ii).” See C.S.D. 81-186, 15 Cust. B. 
& Dec. 1099, 1100. On the other hand the Customs Service has held 
that “air-conditioning equipment, a power transformer, telephone 
switching equipment and emergency generators do not fall within 
the definition of assist, as they are not used in the production of the 
merchandise.” Jd. at 1101. Customs’ interpretation clearly distin- 
guishes between machinery which works directly on the merchan- 
dise or contributes directly to its manufacture, e.g., sewing ma- 
chines, drill presses and ovens, and machinery which although used 
by the industry is not used directly.in the production of the mer- 
chandise itself, e.g., air-conditioners and emergency generators. 

It is well settled that the court will defer to the agency’s interpre- 
tation of the statute if the interpretation is reasonable, and is con- 
sistent with the legislative intent and guiding purpose of the stat- 
ute. See Chevron U.S.A. Inc., 467 U.S. at 843-44. Machinery such as 
air-conditioning and power generators, which may be used by man- 
ufacturers and may be invaluable, is not used directly to produce 
the merchandise. The sewing machines in issue, however, are used 
directly “in the production of the imported merchandise.” Hence, 
the court concludes that Customs’ interpretation of the statute is 
reasonable and consistent with congressional intent. 

Citing the canon of construction of ejusdem generis, plaintiff con- 
tends that general purpose equipment such as sewing machines is 
not similar to “tools, dies, [and] molds.” See Nomura (America) Corp. 
v. United States, 62 Cust. Ct. 524, 530, C.D. 3820, 299 F. Supp 535, 
540 (1969), aff'd, 58 CCPA 82, C.A.D. 1007, 435 F.2d 1319 (1971). Ac- 
cording to plaintiff tools, dies, and molds “are all devices employed 
for their discrete form and function to shape or work on a material, 
either manually or by being installed in a powered machine to 
mechanically emulate the same manual application.” It asserts that 
‘similar items used in the production of the imported merchan- 


dise’ must possess the essential characteristics or purposes of the 
exemplar items.” Thus, plaintiff maintains that “the needles, hold- 
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ers, cams, [and] die’slides” are similar to tools, dies, and molds, and 
not the sewing machines, as they are actually “tool holders.” 
Defendant replies that plaintiffs definition of tools, as the parts 
of machines that perform specific cutting or forming, is too restric- 
tive. Defendant defines the term tool more broadly as. “an imple- 
ment used to modify raw materials for human use.” See 26 Encyclo- 
pedia Americana 841 (1973). It maintains that “(t]he term ‘similar 
items used in the production of the imported merchandise’ was in- 
tended to encompass precisely what it states—to include as assists 
all production equipment and machinery that were used to produce 
the imported merchandise.” The defendant explains that the limit- 
ing language of the statute was necessary because “there are many 
articles the buyer may provide the seller which do not work on the 
merchandise, per se, but are directly utilized ‘for use in connection 
with the production of merchandise.’ ” (emphasis in original). As ex- 
amples the defendant refers to articles which are not similar to 
tools, dies or molds but are nevertheless used generally in the pro- 
duction of merchandise, such as motors, generators, and computers. 
In interpreting section 140la(h)(1)(A)(Gii) it is helpful to ascertain 
whether the sewing machines essentially or principally perform the 
same function as tools. In the case of Durst Indus. v. United States, 
73 Cust. Ct. 160, C.D. 4568 (1974), the court faced a similar question. 


Durst involved the dutiable status of two types of water faucets, 
centerset and combination, which were classified under 680.20, 
TSUS, which provided for “[t]aps, cocks, valves, and similar devices, 
however operated, used to control the flow of liquids * * *.” See 
Durst, 73 Cust. Ct. at 162. Plaintiff urged that the articles were not 


> «€e 


within the common meaning of “taps,” “cocks,” or “valves” and 
were not similar to these items. Jd. at 164. The court held that the 
combination faucets were within the meaning of “taps,” “cocks,” or 
“valves.” Id. at 167. The court also held that the centerset faucets 
were “ejusdem generis with taps, cocks and valves” because taps, 
cocks and valves control the flow of liquids, which was their com- 
mon function and since the imported articles functioned primarily 
to control the flow of liquids, they were similar devices to taps, 
cocks, and valves within item 680.20, TSUS. See id. 

In the present case, the function performed by the sewing ma- 
chines, which is to construct the apparel by sewing together the 
fabric, is essentially or principally the same as that of a tool, die, or 
mold. Although a tool may be defined as plaintiff suggests, as a 
manual instrument, a tool may also be defined more broadly as “an 
implement or object used in performing an operation or carrying on 
work of any kind * * *” See Websters Third New International Dic- 
tionary 2408 (1981). It is clear, therefore, that in this industry a 
sewing machine is a device similar to a “tool, die, [or] mold * * * 
used in the production of the imported merchandise.” 
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In view of the foregoing, the court holds that the cost or value of 
the sewing machines, repair parts, and the cost of repairs were 
properly included by the Customs Service in the computed value of 
the imported merchandise as an “assist” under 19 U.S.C. 
§ 1401la(h\1)(AXGi). Accordingly, plaintiffs motion for summary 
judgment is denied, and defendant’s cross-motion for summary judg- 
ment is granted. 
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